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Chapter 1A 

 
The Americans with Disabilities Act 

 
SCOPE 

The Americans with Disabilities Act (ADA) was signed into law on July 26, 
1990. A major aspect of the ADA is its protection of disabled employees from 
discrimination in the areas of compensation, promotion, transfers and 
terminations, health insurance, disability payments and pensions. During the 
period when the ADA was being formulated, the appearance and spread of 
the acquired immune deficiency syndrome (AIDS) created a new category of 
disabled persons. The debilitating effects of the disorder, its long period of 
incubation, the social stigma attached to it and fear of contagion had a 
significant impact on the content of the ADA. As a result of the provisions of 
the ADA for disabled persons in general, persons who are infected with 
human immunodeficiency virus (HIV), perceived to be infected or living with 
someone who is infected are protected under the law if they are qualified to 
perform the essential functions of a job. 
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§ 1A.01 Perspective* 
 
 * By Frank G. Bowe, Ph.D., LL.D., Professor, Hofstra University, Hempstead, N.Y.  * By Leslie C. McAllan, 
Ph.D., N.C.C., C.R.C., Assistant Professor, Department of Special Education and Rehabilitation, University of Arizona, 
Tucson; and Gary Hollander, Ph.D., Psychologist, Sinai Samaritan Medical Center, Milwaukee, Wisconsin. 
 

The Americans with Disabilities Act (PL 101-336) aims to create a truly 
independent existence for Americans with disabling physical problems. 
The act was an outgrowth of the congressional Task Force on the Rights 
and Empowerment of Americans with Disabilities. The law covers 
many issues of importance to disabled persons, in particular, discrim-
ination in the workplace, although it addresses other problems, such as 
access to public transportation. 

 
 The Americans with Disabilities Act (PL 101-336), signed into law on July 26, 1990, was 
almost seven years in the making. That surprises many people who do not realize that it took so 
long for the law to become reality. The act, popularly called ADA, became the law of the land at a 
time of political conservatism in America, at a time of retrenchment in the federal role in 
governance, and at a time of deregulation in many sectors of the economy. Seen in this context, 
seven years is a short time frame. 
 That ADA is federal law today is due to one person, above and beyond the many thousands of 
others who worked for its enactment. Justin W. Dart, Jr., son of the Reagan “kitchen cabinet” 
member and a lifelong Republican, had the vision to conceive ADA and the perseverance to see his 
vision become reality. For three years, he chaired a private-sector body created by Rep. Major R. 
Owens (D-NY), chairman of the Select Education Subcommittee in the House. Dart’s U.S. House 
of Representatives Task Force on the Rights and Empowerment of Americans with Disabilities 
brought several hundred thousand adults and children with disabilities from all 50 states into the 
ADA “movement.” The task force was entirely a voluntary effort: none of us was paid, nor were 
any of our expenses covered by Congress. Dart himself traveled to every one of those states, at his 
own expense, holding hearings to solicit the input of people with disabilities, parents, employers, 
educators and state and local government officials. 
 ADA’s beginnings may be traced to discussions held in Washington, D.C. in 1983 among Dart, 
then a member of the National Council on the Handicapped (later renamed National Council on 
Disability, or NCD); Lex Frieden, then executive director of the council; and others, including 
occasionally myself, then a consultant to the council. Dart, a long-time disability advocate from 
Texas, observed that federal civil rights for people with disabilities applied only to “the public 
sector” (i.e., to government agencies, federal contractors and federal grantees). 
 These provisions, codified in federal law as Sections 501, 503 and 504 respectively of the 
Rehabilitation Act of 1973 (PL 93-112), were useful, Dart said, but they did not go far enough. It 
was important that similar civil rights be extended fully to the “private sector,” that is, to 
corporations that do not do business with the federal government. 
 
 [1]--Into the Private Sector 
 
 Rules interpreting Sections 501, 503 and 504 appeared between 1975 and 1978 after spirited 



debates over the meaning of such terms as “reasonable accommodation.” Section 501 requires 
federal agencies to practice nondiscrimination in the employment of persons with disabilities. 
 The idea was that federal agencies would become “model employers,” showing the nation how 
to advance employment among Americans with disabilities. The federal civilian workforce 
numbered about 2.8 million when section 501 was enacted. It did not grow in size over the next 
decade. Today, it remains constrained at just under 3 million due to pressures related to the federal 
deficit. Thus, Section 501’s impact has been more limited than was envisioned by Congress when 
the Rehabilitation Act was enacted in 1973. 
 Section 503, although it used the term “affirmative action,” takes a similar nondiscrimination 
approach. It applies to private companies holding contracts with federal agencies. Grumman, for 
example, makes airplanes; ARA Services provides food and vending services; and Bic makes 
pens--all under contract with federal agencies. Some 75,000 companies are federal contractors, 
most of them large firms. Many of these companies, including most of the Fortune 500, actually lost 
workers during the 1980s, shedding several million jobs. Thus, Section 503’s impact on the private 
employment of persons with disabilities has been more modest than anyone could have predicted in 
1973. 
 Regulations implementing Section 504 began appearing in April, 1977, after nationwide 
demonstrations in which Dart, Frieden and many others participated. As executive director of the 
American Coalition of Citizens with Disabilities (ACCD) at the time, I helped plan these protests 
because I believed Section 504 was by far the most important of the three civil rights sections of the 
Rehabilitation Act’s Title V. That was because Section 504 applies to any entity, public or private, 
receiving federal grants. Thus, its impact was far-reaching: transportation, housing, schools, 
colleges, libraries, social services and even prisons. The Reagan “New Federalism” movement, 
however, limited the expected growth of federal grants. Throughout the nation, private nonprofit 
organizations, libraries and other grant-assisted entities found their federal grants cut or at least not 
increased, constraining new employment. 
 As Section 504 was implemented, other restrictions became evident. In housing, for example, 
only federally constructed or directly assisted public housing was covered by Section 504. The 
effect was to limit the expansion of accessible housing to a very small segment of the housing 
market. In transportation, federal court decisions and U.S. Department of Transportation regulations 
restricted Section 504’s impact by setting a low “special efforts” standard that was widely ignored 
by mass transit agencies coast to coast. 
 This is not to understate the importance of the Rehabilitation Act’s Title V. Sections 501, 503 
and 504 established a framework in which employers could extend fair employment opportunities 
to people with disabilities. In particular, case histories developed in implementing these statutes 
created case law providing that access need not be unduly burdensome on employers. 
 Thanks to Sections 503 and 504, we learned that making new buildings accessible adds only 
about 1 percent to the cost of construction, while retrofitting existing structures could be, and 
frequently was, far more expensive. Many thousands of adults with disabilities found employment 
because of Sections 501, 503 and 504. Again, case history revealed that the large majority of 
“reasonable accommodations” needed to effect employment for these workers cost $500 or less. 
 These findings were to be tremendously important in convincing Congress that the ADA 
mandates were not likely to burden smaller companies unduly. Still, Dart, Frieden, Burgdorf and 
other advocates had expected more, especially from Section 504. Particularly revealing were 
Census Bureau data showing that the employment rate of adults with disabilities actually declined 
in the 1980s (Bowe, 1991). 
 Justin Dart knew all this. He was convinced that only by extending Section 504-like access 
requirements to smalland mid-sized businesses--which accounted for the bulk of new jobs in the 
1980s--would people with disabilities find the employment they needed to build lives of 
independence and self-sufficiency. Senator Tom Harkin (D-IA), chairman of the Senate 
Subcommittee on the Handicapped (later renamed Subcommittee on Disability Policy, which has 
jurisdiction over major disability programs) and his chief counsel Robert Silverstein knew it, too. 
They helped pave the way for ADA by working to extend access requirements to private housing in 
the 1988 Fair Housing Amendments Act, PL 100-430. That act requires accessible and adaptable 
design in all housing complexes with four or more apartments, regardless of whether any federal 



funds are involved (Bowe, 1990). 
 
 [2]--Drafting and Redrafting the Act 
 
 Lex Frieden assigned the job of developing Dart’s idea to Robert Burgdorf, a staff attorney for 
the National Council on Disability. Burgdorf was a former staff member of the U.S. Commission on 
Civil Rights and before that had worked for many years on developmental disability issues in 
Maryland. He was senior editor of the landmark Legal Rights of Handicapped Persons: Cases, 
Materials, and Texts (1980). After a great deal of discussion and debate by council members, 
Burgdorf’s draft bill appeared in the council’s February, 1986, publication, Toward Independence: 
An Assessment of Federal Laws and Programs Affecting Persons with Disabilities. 
 During the second session of the 100th Congress, the draft bill was introduced. The May 1988 
introductions were largely pro forma: Dart and his supporters knew that insufficient time remained 
in the 100th Congress for the bill to be enacted. Nonetheless, 124 representatives and 26 senators 
signed on as co-sponsors. Still, since 1988 was a presidential election year, not much else happened 
with the bill. However, in August, both George Bush, the Republican candidate, and Michael 
Dukakis, the Democratic candidate, endorsed the act “in principle.” These endorsements were to be 
crucial. When George Bush won the election that November 8, he was already on record as 
supporting the Americans with Disabilities Act. 
 The May 1988 bill used a broad-brush approach. It forbade discrimination against people with 
disabilities and spelled out new privileges of complaint, appeal and private right of action 
paralleling those enjoyed by women and members of ethnic and racial minority groups. It also 
required that television broadcasters caption their programs. It did not cover housing, because that 
was being dealt with separately in what became the Fair Housing Amendments Act of 1988. It also 
did not cover air transportation, because PL 99-435, the Air Carrier Access Act of 1986, forbade 
discrimination in air travel on the basis of disability. 
 When the 101st Congress convened in January 1989, it quickly became evident that the 
Burgdorf draft would have to be changed significantly. Senator Harkin and Subcommittee Counsel 
Robert Silverstein wanted a bill that more specifically explicated both the rights of individuals with 
disabilities and the obligations of private entities, including employers. The work of rewriting the 
draft was performed largely by Silverstein, who was in constant contact with Dart and others at the 
National Council on Disability. Silverstein, an attorney, had formerly been chief counsel of the 
House Select Education Subcommittee, the House counterpart to Harkin’s Senate Subcommittee. 
Prior to that, he had worked as an attorney for the federal Department of Health, Education and 
Welfare (bifurcated in 1980 into the Departments of Health and Human Services and the 
Department of Education). He knew from experience in human services and civil rights that the 
most effective statutory language is specific and clear, giving courts relatively little leeway in 
watering them down. 
 In May 1989, the revised bill, now with five main titles, was again introduced. This version of 
the bill dropped the television captioning requirement, because Senator Harkin had decided to 
pursue that separately. (PL 101-431, the Television Decoder Circuitry Act of 1990, requires that 
virtually all new TV sets made or sold in the United States be equipped with built-in caption chips.) 
 Sponsors in the Senate, in addition to Harkin, were Ted Kennedy (D-MA) and David 
Durenberger (R-MN). Kennedy, the five-term senator, chaired the influential Labor and Human 
Resources Committee. He played a critical role, particularly in negotiations with the White House, 
in the passage of ADA. Durenberger, the second-term senator, was important as the only Senate 
Republican co-sponsor at introduction. His sponsorship helped demonstrate bipartisan support for 
the bill. 
 On the same day, an identical version was introduced in the House by Representatives Tony 
Coelho (D-CA), Hamilton Fish (R-NY) and Steny Hoyer (D-MD). Coelho was majority whip at the 
time; he later resigned in response to ethical questions about personal loans. The forced resignation 
of a key sponsor might have derailed the bill. However, thanks to Hoyer’s leadership, that did not 
happen. The five-term congressman from Landover, Maryland, steered the bill steadily forward. He 
later served as floor manager during the House debate. 
 Also crucial, but unfortunately often overlooked, was the support of New York’s Fish. The 



11-term congressman from Newburgh/Wappinger Falls, New York, was the lone House Republican 
sponsor at introduction. Mr. Fish was critical not only in demonstrating bipartisan support for the 
bill, but also in negotiations with the White House. Throughout the long, often acrimonious debate 
about the allegedly “antibusiness” provisions in Titles I and III, Mr. Fish’s calm reassurances that 
ADA was consistent with Republican beliefs was helpful in keeping the bill moving forward. He 
was, Dart later said, “a hero” in passing ADA. 
 The bill as introduced in the House and Senate in May 1989 had five titles. The first explained 
what was considered to be “discrimination” and outlined the duties of covered entities. Title II dealt 
with employment in any private business employing 15 or more workers and dealing in interstate 
commerce. Title III required state and local governments to obey Section 504-like requirements, 
explicitly rejecting any excuses based on the Nineteenth Amendment. It also mandated access to 
local public transportation. Title IV covered private businesses that serve the public, such as hotels, 
restaurants and recreation facilities, to make them accessible to and usable by people with 
disabilities. Title V required access to telecommunications for persons who use 
Telecommunications Devices for the Deaf (TDDs) by creating a network of dual-party relay 
services in which operators translate text to voice and voice to text, thus enabling all deaf and 
hearing persons to have unrestricted telephone conversations. 
 By any measure, ADA was a complex bill. What few Americans understood was that its very 
complexity could unravel its chances of passage. Senator Kennedy used his seniority and stature to 
claim jurisdiction over the entire bill for his Labor and Human Resources Committee and its 
Subcommittee on Disability Policy. 
 Throughout 1989 and 1990, Kennedy and Harkin negotiated with committee chairpeople with 
jurisdiction over different themes reflected in the bill, such as Senator Hollings (D-SC), chairman of 
the Commerce, Science and Transportation Committee; Senator Biden (D-DE), chairman of the 
Judiciary Committee; and others. Thus in the Senate, Kennedy and Harkin maintained tight control 
and amassed broad support for this far-reaching bill. 
 During the summer of 1989, a great deal of negotiation took place between Senator Kennedy 
and White House Chief of Staff John Sununu. As a result, the bill was once again substantially 
reworked. Compensatory and punitive damages were dropped as penalties for discrimination; 
remaining were back-pay and reinstatement remedies. However, the bill stated that the remedies 
would be those of the Civil Rights Act of 1964; thus, if that act were to be amended, as has been 
proposed, any remedies included in the amendments would also apply to ADA. The bill was also 
restructured and tightened, with the original Title I moved to Title V, Title II moving up to become 
Title I, and so on. 
 Separate negotiations took place between disability advocates and business lobbyists over 
provisions in specific titles. Title IV, for example, telecommunication relay centers, was reworked 
several times. At one point, a new quasi-governmental entity was to be created, which would 
oversee relay calls. That was dropped in favor of a simpler approach that drew upon the 1934 
Communications Act’s “universal service” language and amended that act by adding a new section, 
Section 225. The 1934 act said, in relevant part, that telecommunications services were to be 
“available, so far as possible, to all the people of the United States.” It was a fairly simple matter to 
redefine “all the people” to include people who need TDDs. The FCC was given authority to 
enforce the new section of the 1934 act. By the end of summer, the White House and the Congress 
were in agreement. The Senate passed ADA, 76-8, on September 7, 1989. 
 
 [3]--To the House and Back Again 
 
 In the House, no one committee chairperson took control as Kennedy had in the Senate. Instead, 
four full committees and seven subcommittees retained jurisdiction over the bill. From September 
1989 to May 1990, extensive negotiations took place as the bill worked its way through the various 
committees of jurisdiction. Silverstein remained active. Anxious to avoid any unraveling of the 
Senate-White House compromise, he was in constant touch with Dart and other advocates lobbying 
the bill through the House, and with House committee staff members. 
 Silverstein had a goal: to avoid, if at all possible, the need for a House-Senate conference on 
ADA. Thus, as each change in ADA was debated in the four House committees, Silverstein in turn 



discussed those with key Senate committee chairmen and staff directors. The bill, as finally passed 
by the House on May 22, 1990, by a vote of 403-20, was thus something the Senate felt it could 
accept. 
 There were some exceptions. Most notable among them was one provision, added on both the 
House and Senate floors during debate, that allowed entities with food operations to exclude 
persons with AIDS from employment. This had been added by members fearing the transmission of 
the human immunodeficiency virus (HIV; the infectious agent of AIDS) through food handling. The 
House and Senate committee chairmen knew that U.S. Department of Health and Human Services 
Secretary Louis Sullivan was on record as saying that such transmission was impossible. The 
conference committee, accordingly, removed the exclusion from the bill, substituting a requirement 
that Sullivan study the matter and issue a report that would “review all infectious and 
communicable diseases which may be transmitted through handling the food supply.” Sullivan’s 
conclusion, of course, already was known; thus the “report” was a face-saving concession to 
members sponsoring the floor amendments. This was one of the rare instances in which a 
House-Senate conference committee deleted from pending legislation a provision adopted by both 
houses. 
 The conference bill was passed by the House on July l2, l990, and by the Senate the following 
day. It was signed into law by President Bush in a large ceremony on the South Lawn of the White 
House on Thursday, July 26, l990. More than 3,000 advocates, parents and government officials 
witnessed the signing. 
 
 [4]--ADA in Reflection 
 
 Writing this now, I am struck again by the magnitude of the effort Justin Dart mounted to give 
us the Americans with Disabilities Act. The nationwide movement we at the American Coalition of 
Citizens with Disabilities had mounted in 1977 reached just a few thousand people with disabilities. 
Dart and his task force empowered hundreds of thousands to write, call, telegraph and visit their 
senators and representatives on behalf of the ADA. 
 I am also impressed anew by the remarkable breadth of ADA. Some provisions already are 
being implemented. Title II’s requirement that all new commuter buses be equipped with 
wheelchair lifts, for example, took effect in August 1990. In time, as cities and counties replace 
aging bus fleets, it will produce a nearly 100 percent accessible public transit bus system. Title IV’s 
mandate that all telephone companies support dual-party relay services for TDD users already has 
spurred such relays in more than half the states, two years before Title IV’s effective date. 
 Harder to foresee is Title I’s effect on employment. Today, most American adults with 
disabilities do not work. That simple statement still stuns me, although it is based on analyses I have 
done myself of Census Bureau data (Bowe, 1991). Will ADA change that? I don’t know. True, 
ADA will cover some 7 million employers. However, for many persons with disabilities, significant 
and often troubling questions surround the decision to forego federal disability benefits in favor of a 
paycheck. ADA did nothing to address the confusing web of rules and regulations governing 
Supplemental Security Income (SSI) or Social Security Disability Insurance (SSDI). 
 For adults with disabilities who try to get jobs but find only discrimination, lawyers trained in 
disability employment law remain few and far between. Thirteen years ago, in Handicapping 
America (Bowe, 1978), I described the “inaccessible counsel” dilemma posed by the shortage of 
attorneys knowledgeable about how to prosecute disability rights infringements. Hopefully, ADA as 
a landmark piece of legislation will stimulate lawyers nationwide to learn. However, I am 
concerned that the lack of monetary damages in ADA, particularly the absence of compensatory 
and punitive damages, will dissuade many from agreeing to represent litigants with disabilities. This 
gap may be filled by amendments of the 1964 Civil Rights Act yet to come. I am not optimistic 
about that, however. 
 Justin Dart, Lex Frieden, Robert Burgdorf, myself and many others share a vision of a truly 
independent life for Americans with disabilities. ADA is a giant leap toward that vision. I hope it 
fulfills its very considerable promise. 
 
§ 1A.02 Support of Disabled Employees* 



 
An overview of issues pertinent to the management and support of 
disabled employees is presented, with a summary list of 
recommendations for implementing supportive mechanisms in the 
workplace. 

 
 This section presents a theoretical situation in the workplace of the future, where the needs of 
the disabled are automatically considered. It then presents goals for the workplace of today. 
 
 [1]--Introduction 
 
 It is the year 2010. Excellent Incorporated employs 3,500 persons. The firm is showing a small 
profit on the domestic and international market through the manufacture and service of a practical 
electronics product. 
 The CEO, Conscience Caring, believes her company’s success is due to the fact that the work 
force is motivated to do its best. Morale surveys indicate high levels of satisfaction. Workers’ 
compensation costs are the lowest for Excellent Incorporated’s industry. Little time is consumed 
settling discrimination complaints because of specific Affirmative Action practices, which are 
exercised daily. Direct efforts are applied to keep channels of communication open between 
workers and management at all levels. Industrial engineers on the staff have seen to it that 
workstations are ergonomically constructed so workers’ compensation costs are low. Good safety 
and efficient methods in procedure abound. 
 Fifteen percent of the work force voluntarily reports a physical, mental or learning disability on 
the voluntary Selective Placement survey maintained daily by the personnel office in compliance 
with Section 503 of the Rehabilitation Act. (Under ADA, it appears that employers cannot inquire 
about a person’s disability. As long as confidentiality is maintained, perhaps data can be 
accumulated for statistical purposes.) While a special fund is available to assist department 
managers to cover the cost of reasonable accommodations, little was expended, since most of the 
arrangements cost nothing or have only a slight impact on the managers’ budgets. 
 Mentoring is the explicit responsibility of everyone, especially supervisors and managers. At 
Excellent Incorporated, one’s performance rating is based in part on the supervisor’s or manager’s 
ability to develop those for whom he or she is responsible so as to qualify for promotion. The 
practice of asking experienced workers to serve as sponsor or mentor to one who is having more 
difficulty than others is recognized and is common. 
 A surprising number of supervisors and managers, and even two representatives on the 
12-member board of directors, are people with disabilities. When interviewed by a reporter from the 
President’s Committee on Employment of People with Disabilities, Conscience Caring said that 
performance evaluations are objective and training opportunities are open to all who, by 
performance and interests, merit consideration. Interpreters for deaf employees and readers for blind 
employees are provided when they are scheduled for training or company-wide meetings. 
 In this environment, a physical, mental or learning disability is regarded simply as an 
individual’s characteristic. The problems that may result from this characteristic, if any, can usually 
be neutralized on the job through awareness training and/or reasonable accommodation. 
 Nonexempt employees are credited for one hour of pay weekly upon documentation that 
they’ve attended the company’s health club or contracted facility at locations away from 
headquarters. Employee assistance program services are available to all, and periodic health 
education on pertinent topics is offered at reasonable intervals. Within this setting, employees with 
disabilities, their co-workers, their supervisors and their managers are aware of individual needs 
while meeting the requirements of production, service and management. 
 The management of a disability is everyone’s responsibility, and all have common interests in 
assisting one another to return to work should illness, injury or chronic disability strike. The 
company culture at Excellent Incorporated requires minimal effort to assure that employees with 
disabilities receive the same opportunities for promotion and privileges as all other workers. 
 The basic principles underlying sports medicine are applied to workers who become injured. It 
is important to the company to return the injured worker to a modified-duty job, his or her original 



job, or a change of assignment as quickly as possible so as to retain the worker’s skill and 
experience and to reduce potential workers’ compensation liability. 
 In this atmosphere, the uniqueness of the individual is taken for granted. Recognition of the fact 
that some persons with disabilities have to do their job in an unconventional manner is beside the 
point. The point is that the individual is permitted and encouraged to do so. Different viewpoints are 
accepted, but management realizes its objective is to get everyone to focus on the company’s and 
work unit’s goals. It doesn’t matter who is disabled or who is a member of a minority, as long as all 
understand and do their part so that Excellent Incorporated succeeds. 
 
 [2]--Compensation 
 
 It goes without saying that hourly employees need to be paid the same wage for the same 
quantity of work that is performed. Pay ranges are acceptable, based on years of service, varying 
environmental settings and excellence above the norm. Most salaried employees who perform 
similar types of work are compensated based upon performance but may be financially rewarded for 
documented output beyond normal expectations, successful innovation or a proven track record of 
preparing those they supervise for promotion. 
 
 [3]--Promoting Disabled Employees 
 
 Performance evaluation systems that are fair, the availability of a career ladder and the 
profitability of the business all have a bearing on opportunities for advancement. The surest way to 
obtain the best person for a given job and to avoid employment discrimination litigation is to 
administer an equal pay program with statistically validated criteria for making judgments about 
one’s performance in relation to a standard. This system should apply to disabled employees as well 
as nondisabled, and to anyone who works for a given employer. But what about the individual who, 
because of a disability, is not able to perform up to expectations? From the standpoint of 
promotability, the question is moot. 
 What about an employee who cannot perform the essential functions of the job because of a 
disability? Perhaps this situation arose as the aftermath of a downsizing when jobs were combined. 
An alternative assignment that will capitalize on the employee’s abilities and experience should be 
identified, or the employee may be dismissed like any nondisabled worker unable to perform at an 
acceptable level. Documentation of both performance and efforts to overcome the handicapping 
effects of the disability are the only criteria that apply in a retention, transfer, promotion or 
termination. 
 For example, if one’s physical limitations are so severe that it is difficult to travel, and if the 
next step up the promotional ladder requires frequent travel, then a greater effort has to be made to 
see if the disabled person can be slotted in an area where acquired skills and knowledge would 
apply without travel. But if there is not such an area or position and this fact is documented, the 
employee has the option to perform the present job while waiting for a more manageable 
opportunity or to seek employment elsewhere. 
 Employers should keep a log of the efforts made to reward the disabled employee with a 
higher-level position. Such a record will have a double effect. First, it will document to the 
satisfaction of the worker with a disability that a genuine effort to accommodate was made. Second, 
it will illustrate for the manager a way by which the handicapping effects of a disability can be 
circumvented in order to perform a new job. 
 Faith in the believability of an employee’s history will flush out whether the capable disabled 
associate is held back because of a disability, and the issues related thereto can be confronted 
directly. Always, without exception, the disabled worker should be evaluated on the basis of the 
criteria set for measuring the performance of all persons holding that assignment. They should not 
be rated differently because they “do so well for their condition.” To do so is demeaning and will 
work to keep the disabled employee from ever catching up to expected levels of performance. 
 Michael Lotito and Richard Pimental (1990) have defined some of the important issues 
regarding upward mobility. They point out that disabled workers often receive a poorer quality of 
supervision than able-bodied individuals. An unpromotable worker can be created by lack of 



appropriate supervision. The supervisor may lack confidence in managing the disabled worker as he 
or she would anyone else. 
 Additional problems include hesitating to talk to disabled workers regarding problems, a false 
belief that the worker was hired because of a disability rather than capability, and unfamiliarity with 
the best means for communicating with some workers with specific disabilities. But they point out 
that a survey revealed that the differences in promotion patterns were often related to the 
personality of the supervisor. Where the supervisor and employee worked together to achieve 
promotability, the greatest successes were found. 
 Lotito and Pimental (1990) continue to point out that besides the capability of the worker, 
accommodations might have to be provided to enable the employee to do the essential elements of 
the job. It is only on the essential elements that individuals may be considered for promotion. 
 If conference rooms are inaccessible, disabled workers may be excluded from the meetings and 
the information they pick up is second-hand. The Americans with Disabilities Act will require that 
employees be able to attend such meetings. These problems can be minimized. Appropriate 
awareness training can sensitize supervisors and managers to disability issues so that disabled 
workers are supervised and measured against the same criteria of performance as all other workers. 
Establishing a comfortable communications link with the employee facilitates flexibility. 
 Mentoring is important because work decisions are made through the informal network across 
the lunch table and at social parties where one’s colleagues are invited. If disabled workers are 
excluded from these gatherings, they are at a disadvantage. So time spent engaged in training to 
facilitate work diversity and in cultivating an appropriate company culture where everyone feels 
comfortable is definitely worth it both from a production standpoint and to reduce the waste or legal 
expense that can inadvertently occur when discrimination charges are filed. This is why a 
supervisor’s performance evaluation should include an element of mentoring. 
 
 [4]--Retention of Workers 
 
 In order to minimize the number of work injuries, disability policy might specify that it is the 
responsibility of all personnel to assist one another to return to work should illness, injury or 
chronic disabilities strike. If the purpose of early return to work is clearly understood, this will 
remove much of the prejudice that accompanies disability. An awareness that a person who 
becomes disabled would like to live as nearly a normal life as possible and that anyone can “join the 
club” is not hard to instill. This spirit will facilitate workers assuming the responsibilities required 
of an early return-to-work program. 
 When management shows that modified-duty jobs can be developed and everyone can see that 
recovering workers are being retained, workers will do what they can to assist one another and 
management regarding the identification of appropriate jobs. Making safety everyone’s 
responsibility will also lower the number of work injuries. A way to develop capable disabled 
managers is to retain those persons who develop a disability. An alert company mindful of cultural 
diversity will solve a lot of its people problems, including the retention and upward movement of 
disabled workers. 
 At Sears, it has been this author’s experience that associates with disabilities performing at the 
average or superior level blend into the background of their work unit, so that their disability 
disappears. They fit into a team and are often included as members of the informal network. 
 At Hewlett-Packard, emphasis has been on outreach rather than upward mobility. The fact that 
disabled persons in middle and upper-level management are few is a concern to the company. 
Technical jobs are going overseas. Disabled persons who are qualified are concerned because they 
feel they will be passed over for supervisory and management positions. Philosophically, the 
company believes that career development and upward mobility are not the same. Lateral moves are 
encouraged, since they give each worker, disabled or not, broader experience so as to qualify when 
promotions are available. 
 The company asked its disabled associates about their goals and then followed up on the results 
of their aims three years hence, in a study. A number of issues appeared to be important in 
determining whether career moves for these workers were successful, for example, personal 
characteristics of the employee or the employee’s supervisor; the most successful promotions 



occurred when the employee and the employee’s manager worked together to achieve the 
employee’s goals. The manager’s description of the characteristics of those who succeeded most 
were a positive attitude, a sense of humor, self-motivation, determination, people skills, risk taking 
and a strong ego. The follow-up also concluded that those disabled employees who had been 
segregated in school did not have the appropriate experiences to help move them along. 
 Informal means by which company culture is transmitted meant that the disabled employee had 
to work extra hard to be included. Managers at Hewlett-Packard said that they relied on the 
employees with disabilities to educate them about their needs and the available resources to help 
overcome their limitations. They expect disabled employees to tell them what they can and cannot 
do and what accommodations are necessary. Managers seem to expect to spend more time 
mentoring these employees and to use more patience in identifying their progress. 
 The disabled employees are also expected to assume the responsibility for educating co-workers 
about their disabilities and for putting their colleagues at ease. Finally, the Hewlett-Packard study 
found that accommodations were not an issue, but that the experience that some disabled people 
lack causes management to be more reluctant to give them an opportunity. 
 Undoubtedly, employees with disabilities are promoted. It is likely that those who are promoted 
based on their performance have no record of linkage between their disability and their promotion, 
since it was simply done on the basis of merit. On the other hand, anecdotal evidence and statistical 
evidence indicate that people with disabilities do not hold a proportional number of management 
positions, given the size of the population. 
 Dupont and IBM both produce publications that discuss their Affirmative Action programs for 
disabled employees. Equal to the Task, by Dupont (in the chapter entitled “Extraordinary People”) 
refers to a doctor with a severe visual limitation who directs laboratory research in the photographic 
sciences, which is critical to new product development for the imaging systems department. Dupont 
has accommodated this employee by procuring a closed circuit television enlarger and other visual 
aids. A mail agent with supervisory responsibilities routes the mail efficiently in spite of his 
cerebral palsy and epilepsy. An assistant store manager who lost his leg during military service 
functions effectively. 
 IBM: An Ongoing Commitment discusses a wide variety of products and services developed by 
IBM to meet the needs of disabled customers. It points out that accommodations have been made by 
modifying buildings as well as software for its customers and its own employees. About Your 
Company (the employees’ handbook) is tape-recorded for reading-impaired employees. A variety of 
telecommunication devices and the use of a sign language interpreter are available for deaf 
employees. The booklet shows a few people with disabilities actually working. A very small person 
is shown performing her job as a secretary. Custom-designed furniture was purchased for her 
comfort. The company’s policy is correct, and this writer knows from personal experience with 
IBM employees that disabled individuals are represented in managerial ranks. 
 Since 1986, Days Inn has pursued qualified persons with disabilities as a means of procuring 
competent employees. A reservations sales agent who uses a wheelchair was rapidly promoted to 
the position of network controller. A second reservations agent who uses a wheelchair because of 
spina bifida was promoted to sales supervisor. Disabled persons work in public relations, 
accounting, reservations and sales, and management information systems. Since 1986, 25 
individuals who are disabled work at headquarters and others are represented at over 1,000 
locations at Days Inn. 
 Eastman Kodak’s chief executive officer actively serves on the board of directors of the 
National Organization on Disability. Equipment specifically designed to assist disabled persons has 
been installed in their facilities. Elevators with control panels in braille assist employees who are 
blind, while wide aisles make it easier for those using wheelchairs to get about. A variety of 
equipment is available to facilitate the communication of hearing-impaired employees. The 
computer messaging system is particularly helpful to employees who are totally deaf. Sign language 
interpreters are made available when necessary. Eastman Kodak, based in Rochester, New York, is 
in close proximity to the National Technical Institute for the Deaf. “D2” is a program designed to 
train disabled persons in computer programming. A computer software engineer lives with multiple 
sclerosis and was retained as his condition deteriorated by making appropriate accommodations. A 
maintenance planner is a war veteran who uses a wheelchair. Several disabled individuals are 



holding middle-management positions. 
 This information is excerpted from a variety of public information pamphlets that discuss 
Affirmative Action activities designed to attract employees with disabilities. The examples found 
indicate upward mobility, though the positions cited seemed fairly close to the bottom of the 
promotional ladder. Over time, and with presence of the Americans with Disabilities Act, those 
employees who have begun to move up will likely climb higher, and those entering the labor market 
may find it easier to move from the first, to the second, to the third rung. But it appears that specific 
actions will have to be taken to see to it that the personnel system behaves equally toward everyone 
where promotability is concerned. 
 
 [5]--Equal Pay for Equal Work 
 
 We mentioned that equal pay for equal work with sufficient elasticity to recognize exceptional 
performance is appropriate in the management of one’s employees. Now let us suppose that an 
employee with a disability can perform almost all the essential functions of the job, but not quite all 
of them. The employee has exceeded expectations in the current assignment and is being considered 
for a promotion. At this point, the new assignment  
can be restructured so that those functions that the disabled person cannot perform can be assigned 
to other colleagues. 
 Let us assume that these tasks can be quantified with respect to the amount of responsibility and 
time they require. It should be arguable that when the disabled employee is given the restructured 
assignment, if the quantity of work to be completed is not as great as for those doing the 
unrestructured job, then the pay rate may be reduced for the job. 
 A good rule to bear in mind is to always pay the job, not the person doing it. This will require 
that job descriptions remain accurate, so that when several are compared in a common group, 
similarities and differences will be truly evident. In restructuring a job, if it is concluded that the 
disabled employee performing the restructured job is able to do work equivalent to that of the 
others, then equal pay should be given. When the quantity of work is the same for both jobs even 
though a few tasks may differ, then both jobs should pay the same rate. 
 
 [6]--Promotability 
 
 Let us assume that when the restructured job description is completed, it becomes clear that the 
person being promoted will not do a couple of the tasks required. Yet these same tasks that were 
transferred to another employee represent experience necessary to qualify for promotion. What 
happens? 
 Experience is a bit of a problem. If, for example, the otherwise-qualified employee with a 
disability seeks to do a job that requires travel but is handicapped in this respect, it is very difficult 
to provide an equivalent work experience. In this case, ADA would seem to imply that only truly 
qualified individuals should be considered for the position. Management and the disabled employee 
would then have to agree that the disabled person remain in the current position until an assignment 
opens up that would provide an equivalent range of experience or a different kind of experience that 
qualifies one for promotion where travel is not required. 
 A detailed discussion regarding the eligibility of the disabled employee should be held. In this 
way, disabled employees will find it difficult to argue that they were placed in jobs that they cannot 
perform since they were forewarned of the absolute necessity for travel. If disabled employees are 
promoted to an assignment where they cannot perform the essential tasks, then the only alternatives 
are to terminate them for poor performance or to allow them to return to a position they are able to 
perform in spite of their disability. We cannot overemphasize the importance of knowing what tasks 
each job requires, how those tasks are performed and under what conditions they are performed. 
Appropriate job descriptions make it possible to determine what accommodations are practical. 
Accurate, honest and current job descriptions are the best defense against possible charges alleging 
discrimination on the basis of physical or mental disability under the ADA. 
 Both for equal pay and promotability, job descriptions are the resource for placing qualifiable 
people into the jobs a business requires. Accurate job descriptions will also make it possible to 



properly place workers who are recovering from injury into modified assignments, or into other 
jobs they can perform if they are permanently handicapped by an acquired disability. 
 An additional plus is that by making early return to work and selective placement a culturally 
acceptable practice, the cost of workers’ compensation will be reduced and the experience of many 
competent workers will be preserved. The continuing accuracy of job descriptions make return to 
work, promotion and placement easier when disability is a characteristic to be considered. 
 
 [7]--Transfer, Layoff, Downsizing and Termination 
 
 If a company is involved in a collective bargaining arrangement, most likely the 
labor-management contract contains specific clauses dealing with these matters. It is hoped that 
when a company is developing management-labor contracts, consideration will be given to disabled 
persons in respect to seniority. Often, the jobs that require minimal physical ability are held as 
rewards for long-term employees, thereby reducing possible placements of younger disabled 
persons. For those companies that are not union organized, local, state and federal employment laws 
pertain to disabled persons as well as everyone else. 
 When in doubt, employers should be sure that the same procedures are applied to disabled 
workers as to everyone else. The same issues that pertain to upward mobility also apply to transfers. 
During times of downsizing, disabled persons are as subject to layoff as anyone else. Recognizing 
that a person with a disability is likely to find it more difficult to obtain a job elsewhere, 
management may take a second look at whether there is an alternative assignment left for disabled 
employees. 
 When a permanent downsizing is in progress and a consulting outplacement firm is utilized, 
care should be taken to assure that the disabled employees receive the same opportunity for 
counseling and outplacement as do other workers. Sears’s outplacement firm was more than willing 
to work with disabled associates whose jobs were eliminated. Their requests, however, included 
that they work on an individual basis with the affected disabled employees. But Sears encouraged 
the firm to include disabled workers in the same group meetings and group counseling sessions as 
nondisabled associates. The reason for this is that experienced disabled workers facing 
unemployment need to understand that their frustrations, anxieties and concerns for the future are 
no different from the concerns of their able-bodied colleagues. 
 Additional assistance for the disabled employee being terminated may be warranted because of 
the difficulty the individual will have in finding another position. A disabled employee should be 
put in contact with the local Project with Industry, the local state office of the Department of 
Rehabilitation Services, or the special placement unit of the public employment service. Since there 
is much paperwork when qualifying for help from a public agency, the employer may wish to lend 
assistance by helping the disabled employee process these forms. 
 Documentation of these additional efforts will also serve to provide a sound and honest defense 
against any possible charge of discrimination that the disabled worker may file. This advice is 
equally applicable to all those being terminated, but especially to minorities who have specific 
antidiscrimination laws available to them. 
 Termination should be based on business necessity or poor work performance. If all 
performance is appropriately documented and ratings are objectively based on statistically 
established criteria, disabled workers who are not performing effectively can and should be 
dismissed on the same basis as any other “square peg in a round hole.” If a disabled worker does 
file a discrimination charge, the company will be able to show both to the complainant and to the 
investigating agency that the decision to terminate was based on performance and that the measure 
of performance applied was that used in evaluating all other workers at the same level. 
 
 [8]--Employee Plans 
 
 The best way to minimize the cost of employee plans is to coordinate all of them in a systematic 
manner so as to prevent overlapping. The health plan and workers’ compensation coverage should 
be compatible, so that a common method of medical management can apply to both programs. 
Long-term disability and workers’ compensation coverage should provide for appropriate linkage, 



but specific requirements must be met under workers’ compensation laws. While many of the 
benefits under a health or long-term disability plan are voluntary, the impact of federal, state and 
local laws requires that all these coverages apply equally to all workers. Some of the latitudes 
available for election differ between exempt and nonexempt employees. The particularities of any 
one coverage will have to be spelled out by the appropriate specialist within the employment 
organization or a representative of the insurance carrier. 
 
  [a]--Health Insurance 
 
 It is common that pre-existing conditions are excluded from health insurance coverages at least 
for a given period of time. ADA requires that employees with disabilities be insured on the same 
basis as nondisabled employees at the same premium cost. But insurance carriers are given the 
latitude to set different rates for statistically provable high-risk groups. It is quite correct that certain 
illnesses and degenerative conditions statistically demonstrate a need for a greater amount of 
medical and hospital care when compared to the general public. 
 We recommend that any pre-existing disability exclusions extend no longer than a new 
employee’s probation. Previous employers are required to permit individuals to remain on their 
former hospital plan at their own expense under the Consolidated Omnibus Budget Reconciliation 
Act of 1986 (COBRA) for a limited period. 
 Most group insurance, particularly workers’ compensation insurance, is based on the average 
injury experience of companies that are similar within a given industry. It does not really matter 
who is employed. The expensive medical cases that contribute to rising costs tend to develop as the 
work force ages, so that the employer is basically obligated to meet the needs of the worker and the 
worker’s family anyway. Health plans and long-term disability are affected by strict government 
regulation under the Consolidated Omnibus Budget Reconciliation Act (COBRA). Conditions 
under which one may have access to a pension are covered under the Employee Retirement Income 
Security Act (ERISA). Both laws make it difficult to write exceptions for specific individuals. 
 
  [b]--Long-Term Disability 
 
 Guidelines for the administration of long-term disability insurance fall under COBRA and a 
variety of state laws. It may be that to help a particular worker who has developed a disability due 
to either injury or illness, there is a desire to qualify him or her for benefits earlier or in an amount 
different from that which is specified in the policy. But an exception cannot be made for an 
individual unless it is made for all those who are covered. Classes of exceptions have to be spelled 
out in the insurance contract. 
 
  [c]--Early Retirement and Pensions 
 
 Early retirement is often available upon demonstration that the individual can no longer perform 
an occupation and, in fact, would have extreme difficulty obtaining another job. Such happenstance 
should be coordinated with the long-term disability policy, because the accrued pension may not be 
paid out until the claimant reaches age 65. It is to the employer’s advantage to be sure that medical 
retirement is not used as a means of dismissing a worker. Making every attempt to find a job where 
the remaining capacity of the employee can be utilized should be explored before medical 
retirement. The disabled worker might be eligible for social security benefits that can serve to 
supplement his or her income while absorbing some of the employer’s costs. New amendments to 
the Social Security Act permit extended work trial experience before losing Social Security 
Disability Insurance (SSDI) eligibility if one tries to return to work once eligible. 
 While there may be times when it is financially prudent to minimize the number of individuals 
with specific disability types on one’s payroll, if these individuals are qualified to perform available 
jobs, discriminating against them for insurance purposes is definitely not legal under the Americans 
with Disabilities Act and under the conditions stated in many state laws. 
 
 [9]--Summary Recommendations 



 
 In sum, employers can take the following actions to support their work force: 

 Establish a requirement that the performance of all workers be evaluated on 
the basis of objective criteria, with an awareness that as far as the job is 
concerned, race, sex, national origin, age and disability have no bearing. 

 Provide for the availability of sponsors and mentors who are willing to help 
new employees, especially those representing minorities and disabled persons, 
to become integrated with the company’s social structure and culture. 

 Insert into the job description/performance appraisal of each position an 
explicit element that deals with the capacity to prepare persons for promotion, 
making sure that the practice applies to minorities and the disabled. 

 Endeavor to achieve a work force in which workers with disabilities are 
represented at every level of the organization. 

 Establish a safety program that will minimize the number of work-related 
injuries. 

 Create an early-return-to-work program that makes all associates responsible 
for assisting those recovering from illness or injury to return to work by 
developing an awareness that disability is a fact of life, and that anyone so 
affected would want to live as near normally as possible. 

 When reducing the work force or terminating employees, apply the same 
criteria to disabled individuals that apply to everyone else. 

 During a downsizing, assist the disabled worker to make contact with those 
agencies that have experience in placing persons with disabilities. 

 Document all efforts to counsel or assist the worker about to be displaced, so 
the worker and the company will know that the company has made a 
reasonable effort to assist the terminated disabled individual. 

 Establish a broad, cafeteria-type health plan with minimal exclusions, which 
will promote the employees’ security. 

 When a worker who has qualified for SSDI returns to work, take advantage of 
the work trial period to minimize the company’s exposure and the entitlement 
of the employee. 

 
 * By Paul Scher, C.R.C., Rehabilitation Services Consultant, Sears, Roebuck and Co. 
 
§ 1A.03 AIDS and the ADA* 
 

AIDS is a disabling condition that has made a strong emotional 
impact on the American public. This and the long duration of 
pre-illness infection with HIV has made the employability of 
infected individuals an issue. The ADA essentially covers these 
persons in the same manner as other disabled individuals. 
BankAmerica’s policy toward employees with AIDS is an example 
of an “enlightened” employer’s approach. 

 
 The ADA is an important piece of legislation designed to protect the rights of persons with 
disabilities who previously have been discriminated against in our society. In a speech at Gallaudet 
University, Senator Tom Harkin (D-IA), chairperson of the Senate Subcommittee on Disability 
Policy, stated, “Together we will not rest until every vestige of discrimination against Americans 
with disabilities is removed from our society and every citizen with a disability is accorded the 
respect and dignity he or she deserves” (McCrone, 1990). Later, during debate on the Senate floor, 
Harkin emphasized, “Today, Congress opens the doors to all Americans with disabilities. Today we 
say no to ignorance, no to fear, no to prejudice” (Wolfe, 1990). Very few other modern illnesses or 
disabilities carry with them the extreme potential for ignorance, fear and prejudice as the acquired 
immune deficiency syndrome (AIDS) or the human immunodeficiency virus (HIV). 
 AIDS has been referred to as an epidemic, a challenge (Kubler-Ross, 1987), a plague, a 



punishment, a scourge, a demonic disease (Sontag, 1990) and, according to former Surgeon General 
C. Everett Koop, the number-one health issue of the 1980s and 1990s. Government statistics record 
157,525 reported cases of AIDS in the United States (Wisconsin Department of Health and Social 
Services, 1991). This number reflects only those persons diagnosed as having AIDS and who were 
reported to the federal Centers for Disease Control. An estimated 100 times this number of persons 
could be infected with the human immunodeficiency virus (HIV), which causes the disease. 
 The magnitude of the problems associated with HIV and AIDS prevents a comprehensive 
discussion in this section. However, since the disease is a recently designated disabling condition, a 
closer examination of its effects on those with the virus and on the general working public is 
warranted. This section also examines the sociological impact of HIV infection and how AIDS 
relates to the Americans with Disabilities Act. Finally, examples and practical applications are 
provided in order to assist the reader in examining current employment policies and developing 
modifications as necessary. 
 
 [1]--The Experience of People with HIV Infection 
 
 Human immunodeficiency virus (HIV) is a retrovirus that, through a relatively complex process, 
infects various cells associated with the human immune system (Groopman and Gurley, 1987; 
Gorman and Kertzner, 1990; Hall, 1990; McCutchan, 1990; Perdew, 1990). There are numerous 
consequences of HIV infection, and the range of clinical consequences includes a further 
designation of acquired immune deficiency syndrome (AIDS). 
 A diagnosis of AIDS is a diagnosis by definition, that is, it is a combination of symptoms and 
signs called a syndrome. Although AIDS may present through a variety of combinations of 
symptoms, common to all presentations is the presence of HIV. Though the usefulness of the term 
AIDS has been brought into question (Ostrow, et al., 1987), it remains the acronym of choice 
among the general public to describe what is actually a constellation of diseases that are associated 
with the advanced presentation of HIV. Throughout this section, the term HIV will be used to 
denote the human immunodeficiency virus, while HIV disease will refer to the full range of diseases 
that can be attributed to the virus. AIDS also will be used in two ways: first, in reference to the set 
of diseases that constitute diagnosis of the syndrome, and second, when referring to research 
findings that specifically refer to AIDS, even if the present authors do not concur with the 
appellation. 
 The difficulty with which the layperson can understand the essential nature of HIV disease, let 
alone distinguish between HIV disease and AIDS, reflects not only the complexity of the virus but 
also a general ignorance about health, sexuality and drug use. Fear of infection and prejudice 
against those who are infected (or those viewed as most likely to be infected) sustains this general 
ignorance, making information about transmission seemingly unattainable to broad sections of the 
population. 
 This constellation of diseases that results in an AIDS diagnosis brings with it a set of social 
stressors (Blendon and Donelan, 1988; Christ, et al., 1988) and psychological problems (Cohen, 
1990; Dilley, et al., 1985). The complexity and overlay of the biological, social and psychological 
consequences of HIV can make appropriate management of qualified employees with HIV disease a 
highly challenging process for those who do not remain informed. 
 People with AIDS identify uncertainty, isolation, work, finances, and loss of status, self-esteem 
and relationships as stressful during their illness (Dilley, et al., 1985; Fawzy, et al., 1989). They 
also identify other stressors, including dealing with a life-threatening disease, a negative prognosis, 
the need for hospitalizations and concerns about infecting others (Feldmann, 1989). Many of these 
problems will only be addressed by improved treatments and prognoses for people with HIV 
disease, but the effects of others can be significantly ameliorated by reducing the ignorance, fear 
and prejudice that have surrounded HIV disease. 
 To better understand the impact of HIV disease on persons infected with the virus, the 
remainder of this section explores some of the physiological features of the disease, the social 
impact of the disease on infected persons and the psychological consequences of these features. 
 
  [a]--Physiological Aspects 



 
 HIV disease is an acquired illness that reduces the body’s capacity to resist specific types of 
infections and cancers. Usually the virus is transmitted through intimate sexual contact, in particular 
anal and vaginal intercourse, or through exposure to HIV-infected blood, in particular through the 
sharing of needles in intravenous drug use or the use of contaminated blood products prior to their 
routine testing. HIV disease can also be transmitted from a mother with the virus to her fetus before 
birth or to her infant at birth. Even before a person with HIV disease has symptoms, the infection 
can be detected by a blood antibody test, known as an HIV antibody test. 
 Fear has fueled myths about transmission. HIV is not a contagious disease like tuberculosis but 
is rather an infectious disease. It is not spread through casual contact with the infected person or 
through the use of toilet facilities, mosquito stings or shaking hands. Therefore, HIV cannot be 
transmitted by sharing objects like phones, pencils, typewriters or eating utensils. Fluids released in 
sneezing, coughing, saliva or tears do not contain high enough concentrations of HIV to cause 
infection. However, fear of HIV is spread by ignorance and the failure to learn about its 
transmission. 
 People actually diagnosed with AIDS test positive on the HIV antibody test and have developed 
some unusual viral, fungal or bacterial infections or rare cancers. Somewhere in the course of the 
disease, the person with AIDS is likely to experience alterations in blood counts, enlarged lymph 
nodes, loss of weight and diarrhea. Shortness of breath, dermatological complaints, fatigue, loss of 
memory and loss of appetite also may indicate that some specific opportunistic infection is present 
or that a direct destruction of cells by HIV itself is occurring. Each of these symptoms can affect 
HIV-infected workers. Some effects, like memory loss, may even impair the capacity of some 
workers to effectively comply with current job requirements. However, for other workers, 
symptoms may not be present or they may be minimal or episodic. 
 The length of survival after diagnosis varies according to the specific infections contracted by 
the patient. Sex, age, ethnic background and access to health care also significantly affect the 
survival of people with AIDS. A decade ago, diagnosis was quickly followed by serious 
complications and death. Today, many people with HIV infection, even after a diagnosis of AIDS, 
contribute significantly in the workplace for many years with either no workplace accommodation 
or minor accommodations. 
 In fact, the vast majority of people with HIV disease have no symptoms and actually may be 
unaware of their infectious status. Ignorance, fear and prejudice again contribute to this situation. 
Uninformed people are likely to dismiss early signs or symptoms, preferring to see them as flu 
symptoms or something less malignant than HIV. 
 People who have been specifically diagnosed with AIDS, on the other hand, have likely been 
very sick, at least at some time. Indeed, the diagnosis of HIV often stems from the presence of some 
opportunist infection or cancer, not merely from the presence of HIV. People with AIDS may also, 
therefore, require evaluation and consistent help from a physician and health care team. This help 
likely will take the form of medical management of infections, monitoring of blood counts, 
application of pharmacological treatments, nutritional counseling and mental health care. 
 
  [b]--Diseases Associated with AIDS 
 
 The Centers for Disease Control (CDC) has listed several diseases that are indicative of AIDS. 
These include: 

 candidiasis--a yeastlike fungal infection, usually of the esophagus, that contributes 
to painful swallowing and to white patches in the mouth; 

 cytomegalovirus--a common herpes virus that may cause blindness, pneumonia and 
inflammations in the immune-compromised person; 

 mycobacterioses--the classic and atypical tuberculoses that are found unusually 
frequently among people with HIV disease; 

 Kaposi’s sarcoma (KS)--a once-rare malignant tumor that attacks vital organs; it 
causes dark blotches and bumps to appear on the skin, which are generally painless 
until they block circulation; 

 Pneumocystis carinii pneumonia (PCP)--though symptoms are like those of other 



types of pneumonia, this disease has had high fatality rates among people with 
AIDS; 

 toxoplasmosis--a disease caused by a single-cell animal (Protozoan) that affects the 
central nervous system; 

 cryptococcosis--caused by a fungus that most frequently causes meningitis but may 
also involve the lungs or other organs; and 

 cryptosporidiosis--caused by a Protozoan, this disease produces severe diarrhea, 
dehydration and malnutrition. 

 
  [c]--Symptoms 
 
 Like certain types of cancer, HIV disease is life threatening, involves younger adults, is 
biologically malignant, stresses the social network, is complicated by organic mental disorders and 
has associated phases of deterioration (Wolcott, et al., 1985). One person with HIV infection may 
feel energetic, fit and stable for long periods of time, even years. Another may experience numerous 
infections, an overall malaise or a rapid decline in the capacity to perform activities of daily living. 
Even this latter person is likely to experience episodes of general good health. 
 Further, like many of those with cancer, people with HIV infection are likely to experience 
symptoms secondary to medications and treatments. The medications associated with AIDS care 
may have considerable physical and psychological side effects. Busch (1990) notes that the primary 
HIV battery of drugs, including zidovudine (AZT), pentamidine and Bactrim, can have a side effect 
of depression. Adding these to the standard medications with depressive side effects also used by 
HIV-positive patients--antibiotics, antiviral agents, antineoplastic drugs (Swenson, et al., 
1989)--may result in a further predisposition to depressed mood and thinking. Side effects of 
standard HIV disease medications may also include headaches, weakness in extremities, altered 
blood counts, nausea, vomiting and seizures. 
 People with HIV disease are likely to experience periods of general good health during which 
their physical functioning may approach baseline levels. Though the term “remission” is normally 
not used in reference to HIV disease, there still can be an extended episode of improvement. During 
these times, the employee may again gain a sense of power over the daily work routine that had 
been a major challenge only days earlier. Earlier accommodations in the workplace, or decisions to 
leave work, may be re-examined by the person with HIV disease and the employer. This experience 
is similar to that of many cancer patients. 
 Also like many cancer patients, people with HIV disease may experience loss of social 
affiliation, lengthy periods of tactile isolation (Wolcott, et al., 1985), and the witnessing of others 
who have died from the same disease (Martin, 1988). People with HIV disease more often may 
experience these deaths among friends who have become physically debilitated and cognitively 
impaired while they have known them. These experiences constitute part of the social implications 
for those with HIV disease. 
 
  [d]--Social Aspects 
 
 Kelly (1989) has argued that 90 percent of people with HIV disease would be stigmatized 
because of sexual preference, drug use or other social factors, even if AIDS did not exist. 
Nationally, 66 percent of AIDS patients have been identified as homosexual or bisexual males; 
another 21 percent have been identified as intravenous (IV) drug users (WDHSS, 1991). 
 The stigmatization of association with these groups may account for depressive 
symptomatology, such as discouragement, disappointment and self-criticism, among people with 
HIV disease. However, even within these groups of gay and bisexual men and IV drug users, there 
exists a wide range of social experiences and psychological adjustments. Primary in the 
consideration of social aspects of HIV disease is the general attitude that is notable for its high 
degree of prejudice. 
 An analysis of 53 national and international opinion surveys (Blendon and Donelan, 1988) 
points to some of the social stresses that people with HIV experience. For example, most Americans 
would support laws that would require some loss of individual privacy or civil rights to control the 



spread of AIDS. Although they are still in the minority, 20 percent of Americans describe people 
with AIDS as “offenders” who are getting what they deserve; a greater percentage still would tattoo 
those who are HIV-positive. Although only about one in ten say they would refuse to work with 
someone with AIDS, 25 percent still believe they could be infected by being sneezed or coughed 
upon. Fear of drinking from the same water fountain, using the same toilet or sharing a telephone 
still abounds. In short, people with HIV disease may face discriminatory attitudes and even hostility 
from a substantial number of Americans. They are fully aware of the potential for ostracism and 
isolation. 
 Not surprisingly, people with AIDS report discrimination in housing, jobs, health care, 
insurance and public assistance. Even temporary income loss due to illness may necessitate that 
they find alternative housing arrangements and reduce their own living expenses. The cost of 
standard medications used to treat opportunistic infections and slow the progress of HIV likely 
amounts to $1,000 per month and more. The cash flow necessary to cover these treatment expenses, 
even if high quality insurance coverage will eventually reimburse the individual, represents a 
financial situation for which most people are ill prepared. 
 Fear of disclosure about one’s health status, sexual preference or history of drug use may make 
even the most otherwise pleasant job stressful. For example, some former intravenous drug users 
may have been abstinent long enough to put their lives back together and to create a social network 
that is unaware of their drug history. But this abstinence might not be long enough to have protected 
them from HIV infection. Thus, old self-judgment, recrimination and guilt are interjected into their 
perception of the workplace, which had previously been a sign of success and recovery. Similar 
processes can occur for gay and bisexual men who have worked to keep their sexual preference 
secret. Hemophiliacs with HIV disease may also experience work stress when fearing judgments 
about their health status or about mistaken identification as IV drug users, bisexuals or gays. 
 The culture and framework for experience among people with HIV disease can be shaken by the 
requirement to disclose personal information to health care professionals and others who are likely 
to be quite different from them. Racial and ethnic minorities and gay men have been 
disproportionately over-represented among people with HIV disease. At a time when they may want 
understanding of their unique experience, they are likely to be required to give highly personal 
information about their sexual experiences to medical and social service providers who are likely 
from the majority culture. Social differences, fear and prejudice can make these same professionals 
disinclined to engage even in casual conversation with someone with AIDS (Kelly, et al., 1987). 
 People with HIV disease are also likely to notice friends, family members and acquaintances 
becoming fearful, avoidant or rejecting. Further, these significant traditional emotional supports 
may be slow to adapt to the reality that the person with HIV infection--most often someone under 
the age of 40--may become progressively dependent, impaired or fatigued. 
 Hundreds of AIDS service organizations (ASOs) have sprung up nationally to address many of 
the social problems encountered by the person with HIV infection. These community-based 
organizations often provide an array of services from advocacy and legal counsel to housing and 
food delivery. Emotional and practical support are delivered by professional and paraprofessional 
employees and volunteers through ASOs. Among the services provided are the following: 

• advocacy; 
• legal counsel; 
• housing and housing assistance; 
• food delivery; 
• emotional support; 
• support groups; 
• practical support; 
• buyers’ clubs for drugs; 
• case management; 
• financial counseling; 
• home care; 
• medical referrals; 
• religious counseling; and 
• social service referrals. 



 
 With significant personal effort and the assistance of ASOs and other support systems, many 
people with HIV disease attain a level of accommodation with the social consequences of AIDS. 
Their renewed determination to make the best of a bad situation contributes to healthy attitudes 
toward work, friendship, family, medical care and church. Some people with HIV disease, forced to 
leave the workplace early due to medical problems or social constraint, find in ASOs an opportunity 
to redirect their frustration into useful volunteer service that satisfies their needs to both contribute 
and belong. 
 But services of ASOs only work for those who utilize them, and many--particularly those 
without significant symptoms--do not seek services because that act in itself constitutes an 
admission that they have a serious medical problem and are members of a stigmatized group. This 
complex labyrinth of ignorance, fear and prejudice results in social stress and stigmatization. These 
features in turn contribute to an increased likelihood that the person with HIV disease will 
experience psychological distress (Hollander, 1990). 
 
  [e]--Psychological Aspects 
 
 Reaction of many HIV-infected patients has been well documented (Christ, et al., 1988; Cohen, 
1990; Dilley, et al., 1985; Fawzy, et al., 1989; Fernandez, et al., 1989; Kessler, et al., 1988; Krener 
and Miller, 1989; Marzuk, et al., 1988; O’Dowd and McKegney, 1990; Viney, et al., 1989; 
Vomvouras, 1989; Wolcott, et al., 1985). HIV disease also has been associated with organic brain 
syndrome, delirium, dementia, substance abuse disorder, adjustment disorder with depressed or 
anxious mood, and bereavement (Cohen, 1990). 
 All people with AIDS have experienced at least one of the biological diseases associated with 
depression (Kupfer, 1983), namely endocrinopathies, metabolic disorders, viral infections, cancers 
and central nervous system disorders. They also have likely been influenced by prescribed drugs 
that have been associated with the onset of depression (Busch, 1990; Zelnick, 1987). People with 
HIV disease, like many patients with cancer (Derogatis, et al., 1983), further experience a high 
degree of depression simply related to their medical problems, their illnesses and their poor 
prognoses. Probably due to high levels of social stress and stigmatization, prevalence rates of 
depression among people with AIDS are even higher than those with end-stage cancer (Hollander, 
1990). 
 Gay and bisexual males and IV drug users with HIV infection may recognize that their health 
condition traces directly to past sexual and drug use behaviors. Knowing that their health is no 
longer stable or likely to improve, they are especially susceptible to a string of thoughts that may 
include negative attributions, guilt and self-deprecation consistent with depression. Unable to either 
change their HIV status or reduce its ultimate effects through bargaining, changing contingencies or 
ignoring their disease, these people ascribe increasing negative power to the virus as the general 
source of their problems. The prevalent stigma associated with HIV disease and IV drug use or 
homosexual identification reinforces the perceived accuracy of their negative thoughts. 
 In the presence of the social stress to which those with HIV infection are exposed and the 
personal loss of health, stamina and ability, it is small wonder that people with AIDS may 
periodically feel extreme anxiety. Dealing with impending death also can trigger these anxious 
reactions, sometimes lasting for days and weeks at a time, during which they may feel unusually 
jumpy, trembling or tense. They also may note dizziness, abdominal distress, palpitations and 
shortness of breath that are associated both with their disease and their psychological status. 
 People who are referred to as the worried well are individuals who are not infected but are 
concerned about their potential risks. These persons may report laboratory evidence that they are 
not infected yet still believe they have symptoms. Clinical manifestations may include acute and 
chronic anxiety with panic attacks, agitated depression, obsessional thoughts involving morbid 
preoccupation with AIDS symptoms, hypochondriacal reactions to autonomic anxiety symptoms 
that can appear like AIDS symptoms (loss of appetite and weight, sweats, rashes or lethargy), and 
guilt over fear of having infected another person (Chochran and Mays, 1989). 
 Such psychological and physiological responses can have a major impact on the ability of some 
persons to function in their daily social and work lives (Fullilove, 1989). 



 Other major themes experienced by the worried well are those of loss and fear. HIV disease has 
been referred to as a tragic disease of losses (Lehman, 1990). Loss most commonly is associated 
with the person with HIV disease; however, loss can be a major factor at a community and societal 
level as well. The presence of this mysterious sexually transmitted disease has forced a change in 
social perceptions of intimacy and resulting behaviors. 
 The worried well can contribute to the psychological distress experienced by others in the 
workplace. Their absence from work due to anxiety and preoccupation with hypochondriacal 
reactions certainly affects productivity and efficiency. But the worried well may also displace their 
anxiety and depression directly and indirectly on those with HIV disease. For example, their highly 
value laden responses to HIV infection may draw attention to those with the virus or make the 
person with HIV infection even more fearful of disclosure. 
 In sum, people with HIV disease experience high rates of depression and anxiety. Their HIV 
status contributes significantly to their depression, as does their experience of health problems. 
Their depression is associated with a tendency toward negative thoughts including self-blame, 
self-deprecation and faulty attribution for their problems. This discomfort is expressed through sad, 
irritable and anxious moods. The presence of substantial social reinforcement for these negative 
thoughts, including stigma related to HIV status, sexual preference and drug use, likely contributes 
to the increased prevalence of depression relative to other medically ill people in the workplace. 
 It would be inaccurate to assume, however, that all who have tested positive for the HIV 
antibody are seriously psychologically impaired. More often, after a period of adjustment, people 
with HIV infection learn to cope with the ambiguities and episodes associated with HIV. They learn 
to reach out to old support systems or to create new ones. And even though serious illness may 
eventually contribute to depression, they re-establish means to address their problems and exact 
from life the best it has to offer as they deal with the challenges of medical care and social 
constraint. 
 
 [2]--Sociological Impact of HIV Infection 
 
 Discrimination in the workplace can result from societal perceptions of HIV disease. In this 
society, it is perceived as a disease of stigmatized groups, a sexually transmitted disease and a 
terminal illness (Palmer, 1989). When a stigmatizing disease strikes already stigmatized groups of 
people, responses are rationalized and hostility is tolerated that might otherwise be considered 
inhumane. In the workplace, for example, workers might endorse limiting privacy rights by 
insisting that they know the health status of clients or co-workers. 
 Retired Admiral James D. Watkins (cited in Blendon and Donelan, 1988), chairman of the 
President’s Commission on AIDS, stated that the threat of discrimination is “the most significant 
obstacle to progress.” According to the U.S. Supreme Court, the myths and fears people have about 
disability and persons with disabilities can be as much of a handicap as the disability itself (Bayer 
and Gostin, 1989). The Supreme Court acknowledged that contagiousness can lead to the highest 
level of public fear and misapprehension. 
 After examining 53 national and international public opinion surveys regarding AIDS, Blendon 
and Donelan (1988) agreed that “studies have shown that on issues such as this, when Americans 
and their families may be threatened, public opinion is likely to reflect trends in intolerance and 
discrimination.” Their review of surveys resulted in the following observations: 

 Most Americans see the AIDS epidemic as leading to increased discrimination 
against those with the virus or active disease. 
 Most Americans see the control of AIDS as requiring some loss of individual 
privacy and possible restrictions on civil rights. 
 A substantial minority of Americans see AIDS as a deserved punishment for 
offensive or immoral behavior and show signs of intolerance and outright hostility to 
those with the disease. 
 Many say they would refuse to work alongside someone who had AIDS and would 
support the rights of employers to fire such workers. 
 Many parents say they would take their child out of school to avoid contact with a 
classmate with AIDS. 



 A substantial minority believe that those with AIDS should not be allowed to live in 
their neighborhood or community, and they favor landlords having the right to evict 
those with the disease. 
 The public overwhelmingly opposes discrimination in access to hospital care for 
patients with AIDS. 
 Public opinion about AIDS exists today in a context of little personal experience 
with the epidemic. 

 
 The authors concluded that the more personally threatened people feel by the disease, the more 
hostility and discrimination are likely to occur. 
 HIV disease is the first epidemic to strike modern industrial nations in over a decade, and it has 
destroyed the illusion that the world has become invulnerable to such global medical tragedies 
(Bayer and Gostin, 1989). In discussing cultural metaphors regarding tuberculosis, cancer and HIV 
disease, Sontag (1990) concluded that the perception of HIV disease as contagious, its association 
with sex and death, and the inability of medical technology to find a cure combine to enhance fear, 
moral judgments, stigmatization and discrimination. Bayer and Gostin (1989) suggested that times 
of epidemics also are times of social tension, and that fears related to this tension exacerbate other 
social divisions. They reported the following: 
 
 Irrational fears of AIDS are typically at the root of HIV-related discrimination. Public opinion 
surveys reveal that a consistent minority harbour anxieties about and antipathies toward those with 
HIV infection. In the United States some one-quarter of the public believe people with HIV should 
be excluded from schools, workplace and other public settings. Twenty-five percent also assert that 
individuals suffering from HIV-related disorders should not be treated with compassion. 
 Attitudes and beliefs that contribute to discrimination at work, in the community and even in the 
home are founded in ignorance and fear. The challenges faced by employers who are part of this 
society are addressed in the following section. 
 
  [a]--Roots of Prejudicial Behavior 
 
 HIV disease has had a tremendous impact on society as a whole. According to Ergas (1987), 
“Culturally, AIDS has called renewed attention to sex and sexuality, awakened fears of contagion 
and epidemic disasters, and inspired a new literature of disease.” It has affected this culture “in the 
social, psychosocial, moral and ethical arena” and has affected persons “whose lives have been 
oppressed [by] racism, sexism, poverty, and violence . . . “ (Enlow, 1984) According to Bennett 
(1987), “Society reacts to any new disease with incredulity, fascination and speculation.” Bennett 
added that HIV disease is particularly fascinating because of its relationship to “sexual activity and 
especially unusual sexual activity.” In order for employers to effectively manage HIV infection in 
the workplace, a basic understanding of the nature of HIV-related ignorance and fear is essential. 
 Ignorance regarding disability--and HIV disease specifically--is still a major problem in society. 
After over ten years of public education campaigns targeted at society--especially at so-called risk 
groups, medical personnel and employers--myths about the transmission, cause and nature of HIV 
disease abound. Periodically, information surfaces that implies that HIV disease can be transmitted 
readily by casual contact. On the other extreme, campaigns have been launched to convince people 
that they are not susceptible to the virus because they do not belong to groups commonly associated 
with the disease. Such campaigns perpetuate myths and increase ambiguous messages in that they 
concentrate on “risk groups” rather than on risky behaviors. 
 In the early years of the AIDS epidemic, information presented by scientists, politicians, media 
representatives and others charged with the responsibility of responding to HIV infection used 
language that was cautious and terminology that directly and indirectly supported unsubstantiated 
beliefs and enhanced fears. Government response was slow and quiet (Shilts, 1988). Medical 
representatives qualified their statements with words and phrases like “probably,” “to the best of 
our knowledge” and “it is highly unlikely, but possible.” And all concerned referred to HIV disease 
as “deadly,” “lethal,” “hopeless” and “mysterious.” 
 In addition, persons with HIV infection were referred to as “victims” and “survivors,” resulting 



in implications that assigned blame and created the perception of fatality. Language, policies or lack 
of policies, and beliefs about HIV disease fostered ignorance and confusion. American culture has a 
need for certainty and a belief that science can provide the answers--HIV disease brought 
probability and possibility into the common language of science (Silin, 1987). 
 Unfortunately, HIV disease became the focus of ignorance that existed long before awareness of 
the disease itself. Misperceptions about epidemics in general have contributed to the belief that HIV 
disease is a punishment for living in an unhealthy way (Sontag, 1990). The circumstances 
surrounding HIV disease have been compared to other epidemics in recent history, including 
tuberculosis and syphilis (Brandt, 1988). The connection between HIV disease, sexually transmitted 
diseases and social morality is emphasized in the following statement: “Previously, venereal 
diseases and now AIDS became a symbol for social disorder and moral decay, a metaphor of evil” 
(Palmer, 1989). HIV disease also is seen as a “plague,” with all the fears, mystery, uncontrollability 
and uncertainty that accompany that term (Silin, 1987). In the presence of ignorance of this 
magnitude accompanied by intense fear, people may attempt to gain some sense of control by 
clinging to a rigid moral code. 
 The intense fear associated with HIV infection and its routes of transmission has interfered with 
efforts to respond to the disease (Friedland, 1987). In a comparison study of health care 
professionals’ perceptions of persons with cancer, HIV disease, diabetes and heart disease (Katz, et 
al., 1987), persons with HIV infection were the most negatively evaluated and most rejected group. 
HIV disease also was seen as the most deadly and least understood of the four conditions. Fears of 
contagion and possible death on the job have resulted in behaviors by health care workers that 
include avoidance, taking extreme precautions and verbal expression of fears (Meisenhelder and 
LaCharite, 1989). 
 In comparing social attitudes toward cancer and HIV disease, Sontag (1990) noted that cancer is 
perceived as a disease that strikes individuals, and HIV disease is seen as a disease that strikes 
individuals who are members of “risk groups.” Asch (1984) concluded that categorization and 
separation of persons into groups results in the perpetuation of stereotyped myths about these 
groups. Asch observed that “ . . . the mere placement of people into groups enhances notions of 
between-group differences and minimizes within-group differences.” This “risk group” thinking, 
which has been present from the start, has unleashed hidden and not-so-hidden prejudices. 
References to the “general public” also have enhanced this type of thinking by implying that 
members of risk groups are not part of society (Silin, 1987). 
 Societal perceptions regarding the persons perceived to be affected most by HIV disease also 
enhance fear. The spread of HIV infection is linked with volitional acts that can involve sex 
between men, prostitution and IV drug use, all of which are regarded by some people and 
institutions as both immoral and illegal (Bayer and Gostin, 1989). These groups can appear to 
represent a threat to society (Hughey, 1986). As a result of this perceived threat, HIV disease has 
been described as “a disease of the “Other’--that is, a disease of people we do not know and in 
whose lives we are not implicated” (Silin, 1987). This association of HIV disease with previously 
stigmatized groups has contributed to the belief on the part of some that HIV is a punishment or 
moral judgment of society. 
 
  [b]--Summary 
 
 Throughout this section, reactions to HIV infection that enhance the potential for discrimination 
have been discussed. Individual rights to preventive information, to adequate health care and to 
privacy all have been threatened for persons with HIV infection (Silin, 1987). People with HIV 
disease “ . . . have been fired from their jobs, evicted from their homes, denied hospital care, and 
even refused mortician services” (Melton and Gray, 1988). A national opinion poll found that 66 
percent of workers surveyed would be concerned about sharing a bathroom with someone who had 
HIV disease and thirty-seven percent would refuse to share tools or equipment (Melton and Gray, 
1988). 
 Although the prevalence of discriminatory attitudes and beliefs in the general public and in the 
workplace has prompted the development of legislation to protect the rights of those with HIV 
infection, existing laws have not been adequate (Blendon and Donelan, 1988). A brief history of 



controversy and legislation in relation to the Americans with Disabilities Act is explored in the 
following section. 
 
 [3]--ADA, the Law and HIV Infection 
 
 Legislation to protect persons with disabilities that includes persons with HIV disease is not 
new. The Americans with Disabilities Act has roots in the Civil Rights Act of 1964 and the 
Rehabilitation Act of 1973 and its amendments. Since the implementation of these acts, case law 
has documented an impressive history of controversy, discussion and decisions with regard to HIV 
disease. 
 
  [a]--Pre-ADA Controversy and Opinions 
 
 The history of legislation and case law surrounding HIV disease is very complex. Federal 
legislation represents only one small aspect of that history. State and local laws vary throughout the 
country, and ADA is relatively weak in comparison to some of these laws in relation to HIV 
disease. Some cities and states had created legislation that covered all employers within their 
jurisdiction and included regulations on HIV testing, discrimination against persons with HIV 
disease or persons perceived as having HIV disease, and discrimination on the basis of sexual 
orientation. 
 A thorough discussion of local laws is beyond the scope of this chapter; however, it is important 
that employers be aware of local laws when designing internal policies. Some examples of 
controversy regarding definition of handicap, fear of contagion and fear of persons perceived to be 
most at risk for HIV disease, which have had an influence on the ADA, follow directly. 
 The lack of clarity surrounding the diagnosis of HIV infection and its implications in relation to 
legal protection was reflected in early discussions at all levels of government. The Justice 
Department presented an opinion on the application of Section 504 of the definitions of disability 
and handicap in the Rehabilitation Act to persons with AIDS, AIDS-related complex or infection 
with the AIDS virus (Cooper, 1986). 
 Their analysis, which was not considered to be law, attempted to determine whether each of the 
diagnoses related to HIV disease qualified as a handicap. The justices concluded that a diagnosis of 
AIDS qualified as a handicap under the law by virtue of the fact that AIDS “substantially limits the 
major life activity of resisting disabling and utimately fatal diseases and may directly cause brain 
damage and disorders” (Cooper, 1986). However, the justices argued that “immune carriers” were 
not considered handicapped and that no uniform policy could be stated for persons with 
AIDS-related complex. 
 The opinion offered by the Justice Department (Cooper, 1986) also attempted to address issues 
related to fear of contagion. Throughout their statement, the justices erroneously referred to HIV 
infection as a contagious disease and concluded that Section 504 of the Rehabilitation Act did not 
apply to persons discriminated against because of fear that they would spread the disease to others. 
 The justices wrote: “ . . . if the defendant’s discriminatory decision is based on concern about 
contagion rather than on the adverse effects of the disease on its host, section 504 is not violated” 
(Cooper, 1986). They also concluded that the 1974 amendments to the Rehabilitation Act, which 
expanded the definition of handicap, did not include discrimination on the basis of contagion. At 
the time of their initial opinion, the justices allowed that persons could be fired over concern of 
spread of the disease, even if that concern was not justified. 
 Much of the early controversy surrounding HIV disease involved perceptions about the nature 
of homosexuality and persons who abuse drugs. The fear that strong, protective legislation for 
persons with HIV infection could be construed as promoting homosexuality and drug use prompted 
much political debate. It appeared to be impossible for politicians to discuss HIV-disease-related 
discrimination without becoming concerned about appearing to endorse homosexuality as a healthy 
option. 
 For example, Senator Jesse Helms (R-NC) introduced legislation in 1988 that prevented the use 
of federal funds to “provide AIDS education, information, or prevention materials and activities that 
promote or encourage, directly, homosexual sexual activities” (Department of Labor, Health and 



Human Relations, and Education and Related Agencies Appropriations Act, Section 514). The 
original proposal included the phrase “promote or encourage, directly or indirectly,” but last-minute 
debate resulted in the removal of the word “indirectly.” In addition, the amendment required all 
material to emphasize sexual abstinence outside a monogamous marriage and abstinence from the 
use of illegal intravenous drugs. 
 Case law surrounding drug use and abuse has centered primarily on confidentiality. Federal 
laws existed that protected the confidentiality of records of any persons treated for drug abuse prior 
to the ADA (Pascal, 1987). These laws protected oral as well as written records and applied to any 
institution conducted, regulated or directly or indirectly assisted by the federal government. At the 
time, these laws did not protect disclosure with regard to HIV disease. State and local laws were 
more strict in some states and included protection of HIV-disease-related information as well as 
drug abuse and general medical records. Discussions related to definition of handicap, fear of 
contagion and protection of persons perceived to be at risk continued during early work on the 
ADA. The final bill represents some clear decisions and some compromises. 
 
  [b]--ADA 
 
 In an attempt to create strong and clear legislation, the authors of ADA indirectly supported 
awareness and understanding about HIV disease through the language they used, their emphasis on 
changing attitudes toward persons with all types of disabilities, and their willingness to directly 
address “infection with HIV” as a disability. The wording of ADA supports education as a means of 
prevention and as a “reasonable accommodation.” Employers are encouraged to provide accurate 
information to employees for their own health information and better understanding of their risks in 
the workplace. It is recommended that employees who refuse to work next to someone who does 
not pose a threat simply be educated, transferred to another area or fired. 
 The final ADA reflects careful attention to information from the scientific community’s 
growing body of knowledge regarding the diagnosis of HIV infection, fear of contagion and 
discrimination against persons perceived to be at risk. In reference to definition of disability and 
protection under the law, “[i]nfection with the human immunodeficiency virus” is listed in the 
Senate report that accompanied the bill as an example of one of the “conditions, diseases and 
infections” covered (Harkin, 1990). 
 Persons who are HIV infected, perceived to be HIV infected or living with someone who is HIV 
infected are covered under the law if they are qualified to perform the essential functions of a job. 
In addition, an employer may not require HIV testing of persons who are already employed unless 
the employer can show that such testing is necessary for the person to be able to do the job. An 
employer may require a medical exam, including an HIV test, after an offer of employment but 
prior to the onset of work activity provided it is required of all persons hired for similar positions. 
Employers may conduct voluntary medical examinations as long as the results of those 
examinations are kept confidential. 
 When a fear-of-contagion issue was raised during early debate on ADA in the House, 
Representative Jim Chapman (D-TX) proposed an amendment that would have allowed employers 
to place workers with contagious diseases in alternative forms of employment (Wolfe, 1990). The 
Chapman Amendment failed, and the conclusion was reached that fear of contagion was not a basis 
for discrimination. The decision regarding fear of contagion may reflect a previous change in 
thinking on the part of the Justice Department. In 1988 the justices reversed their previous decision 
on fear of contagion in a “Memorandum of Counsel to the President’’ (Kmiec, 1988). They 
concluded that firing over the concern of the spread of the disease was not allowable under the 
Rehabilitation Act. Perrit (1990) noted: 
 

 Legislative history of the ADA makes it clear that discriminating against 
persons with contagious diseases based on unsubstantiated perceptions of the 
threat of contagion violates the ADA.  . . . but mere fear of contagion by other 
employees does not weaken the victim’s [sic] status as otherwise qualified, 
because the fear is not supported by objective evidence of risk. 

 



 It is interesting to note that in early case discussions, HIV disease consistently was referred to as 
a contagious disease. The ADA and its recent interpretations have softened the language by 
intermittently referring to HIV disease as an infectious disease. Such a change gradually can have 
an impact on perceptions of the nature of the disease and the resulting fear. 
 ADA has given employers certain specified rights in relation to contagious diseases. It allows 
employers to deny a position or benefit to a person shown to have a contagious or an infectious 
disease that poses a significant risk of transmission to others provided reasonable accommodation 
cannot be made. In addition, with respect to the food handling industry, the secretary of Health and 
Human Services is mandated to publish a list of contagious diseases within six months of 
implementation of the bill and on a yearly basis thereafter. This mandate removes the burden from 
the employer to make decisions about the contagious nature of diseases. 
 Before ADA existed, the Centers for Disease Control had offered guidelines to employers to 
help address fears related to contagion. The centers recommended that there be no restrictions on 
persons with HIV disease unless there was evidence of other infections or illnesses that might be 
contagious (Wing, 1986). The following simple recommendations were provided as a guide to 
employers (Citizens Commission on AIDS, 1990): 

 1. People with AIDS or HIV infection are entitled to the same rights and 
opportunities as people with other serious or life-threatening illnesses. 
 2. Employment policies must, at a minimum, comply with federal, state and 
local laws and regulations. 
 3. Employment policies should be based on the scientific and epidemiological 
evidence that people with AIDS or HIV infection do not pose a risk of 
transmission of the virus to co-workers through ordinary workplace contact. 
 4. The highest levels of management and union leadership should 
unequivocally endorse nondiscriminatory employment policies and educational 
programs about AIDS. 
 5. Employers and unions should communicate their support of these policies 
to workers in simple, clear and unambiguous terms. 
 6. Employers should provide employees with sensitive, accurate and 
up-to-date education about risk reduction in their personal lives. 
 7. Employers have a duty to protect the confidentiality of employees’ medical 
information. 
 8. To prevent work disruption and rejection by co-workers of an employee 
with AIDS or HIV infection, employers and unions should undertake education 
for all employees before such an incident occurs and as needed thereafter. 
 9. Employers should not require HIV screening as part of pre-employment or 
general workplace physical examinations. 
 10. In those special occupation settings where there may be a potential risk of 
exposure to HIV (for example, in health care, where workers may be exposed to 
blood or blood products), employers should provide specific, ongoing education 
and training, as well as the necessary equipment, to reinforce appropriate 
infection control procedures and ensure that they are implemented. 

 
 Finally, although Senator Harkin assured people that ADA is not considered by most persons to 
be a gay rights bill, the fact that ADA specifically excludes homosexuality and bisexuality from 
qualification as handicaps, disabilities or behavior disorders suggests a major legislative change in 
perceptions with regard to homosexuality. Unfortunately, some recent summaries of the bill have 
erroneously suggested that ADA refers to homosexuality and bisexuality as behavior disorders. The 
relationship between discrimination based on HIV disease and discrimination based on sexual 
orientation still is very strong. As employers develop uniform internal policies and attempt to 
strengthen their commitment to persons with HIV disease, it also would be beneficial to publicly 
express antidiscrimination policies regarding sexual orientation. 
 Persons who abuse drugs also have experienced prejudice in our culture. To prevent 
discrimination against persons using--or perceived to be using--illegal drugs and to protect the 
employer, ADA very carefully discusses the difference between current active use and past use. 



Under the law, employers are given the right to prohibit active use of alcohol and illegal drugs in 
the workplace, to require sobriety on the job, to permit adverse treatment of unsatisfactory 
performance related to drug use or alcoholism, and to require compliance with the drug-free 
workplace act (41 U.S.C. 701 et seq.). 
 Compliance with ADA in relation to HIV infection will not be difficult for some employers. 
Experience with HIV disease, informed discussions, progressive thinking, commitment to social 
change and/or previous legislation have resulted in the creation of exemplary programs and 
policies. Other employers may find compliance more difficult and challenging. Examples and 
practical applications that may be of assistance to those employers are considered next. 
 
 [4]--Examples and Practical Applications 
 
 Employers can comply with the letter of the ADA law in relation to HIV disease with very little 
difficulty. Many employers may be able to modify current Affirmative Action policies only slightly. 
Senator Harkin (1990) attempted to assuage potential employer concerns about the complexity and 
cost of implementation of the ADA by stating: 
 

 All a business needs to know is that it is unlawful to discriminate against a 
person because of his or her medical condition  . . .  if the person is otherwise 
qualified for the job or has paid for the service. As far as accommodations and 
auxiliary aids are concerned, it is the responsibility of the person with the 
disability to identify for the business the particular disability at issue and the 
type of accommodation or aid needed. 

  
 Although Harkin’s suggestions are valid with regard to persons with most disabilities, it is 
important to recognize that persons who are stigmatized, or who perceive themselves to be 
stigmatized, may be unwilling or unable to identify their condition or offer potential solutions. 
Fears of breaches of confidentiality, retribution and discrimination can prevent persons from 
making their situation known to an employer (Bayer and Gostin, 1989). 
 Compliance with the full intent of the law may be more difficult than compliance with the letter 
of the law. Prejudice is not easy to eradicate. The judgments people hold about others are very 
personal and deeply rooted in beliefs about each other and the world. According to ADA, fear and 
prejudice do not constitute legitimate employer defenses with regard to discrimination. 
 An employer’s best defenses are clear and consistent policies, clear job descriptions based on 
actual essential functions, a track record of fair treatment of all employees, documented sincere 
efforts at reasonable accommodation and a history of employment of qualified personnel regardless 
of disability or other potentially discriminating characteristics. But employers must be informed 
about their options and willing to comply. 
 
  [a]--Motivation for Compliance 
 
 HIV disease was listed by employers as one of their top three concerns in a survey by Fortune 
magazine (Backer, 1988). In the same survey, one in five employers said they had at least one 
person with HIV disease in their workplace. The real cost to employers “in young, productive, and 
often brilliant careers cut short--most deaths are between 20 and 49 years’’--can be staggering 
(Bennett, 1987). According to the San Francisco AIDS Foundation (1987) and its pre-ADA AIDS 
in the Workplace materials, employers can do the following: 
 1. Prevent disruption of the workplace. 
 2. Avoid costly litigation. 
 3. Comply with changing legal requirements. 
 4. Establish consistent and standard company policies. 
 5. Reduce health care costs. 
 6. Enhance employer/employee relations. 
 7. Provide management and employees with up-to-date AIDS information. 
 8. Promote a responsible public image. 



 
 To these suggestions the following are added: 

 1. Reinforce sound public relations for employers through public involvement in preventing 
and solving social problems. For example, Du Pont (1990) committed itself to hiring persons 
with disabilities “to fill the business need for qualified employees; to satisfy the human need for 
meaningful employment; and to better the welfare of a community, a nation and the world.’’ 
 2. Prepare for the presence of persons with HIV disease in the workplace. The likelihood of 
their presence increases daily. 
 3. Limit the influence of ignorance, fear and prejudice through creative workplace policies. 

 
 After the signing of the Americans with Disabilities Act, Senator Harkin (D-IA) stated that one 
of the purposes of the legislation is “ . . .  to provide clear, strong, consistent, enforceable standards 
addressing all forms of discrimination against individuals on the basis of disability’’ (Harkin, 1990). 
The elimination of discriminatory practices depends in part on the employer’s willingness to reduce 
ignorance and fear. Ignorance can be addressed through the provision of educational opportunities 
for employees through direct training, consultation services, seminars and/or referral resources, but 
the process of education is somewhat more involved in relation to HIV disease. 
 
  [b]--Education about HIV Infection 
 
 The motto of the San Francisco AIDS Foundation is, “The best defense against AIDS is 
information.’’ There are many ways employers can become more educated about HIV disease and 
its impact on the work environment. Workshops on HIV infection in the workplace have become 
relatively common in recent years. 
 These workshops are designed to help employers learn the facts about HIV disease, develop 
universal or specific policies, learn to educate their employees and respond to changing legislative 
and political demands. More recently, government agencies, private companies and publishers have 
offered written and audiovisual materials to make information more accessible to smaller 
companies and those in rural areas. Most efforts are aimed at educating the employers, with the 
assumption that the employers will educate their employees. 
 Education about the facts regarding HIV infection in a clear, direct and concise manner that is 
free of judgments is a key component of all training. Programs can address irrational fears, help 
people make realistic risk estimates for themselves and help people learn new ways to cope with 
living in a culture in which HIV infection is a constant presence (Backer, 1988). Human resources 
departments, employee assistance programs and community AIDS service organizations all are 
appropriate employer and employee resources. 
 Unfortunately, inaccurate beliefs tend to persist even in the presence of a growing body of 
knowledge about and history with HIV infection. Besides any confusing public messages, Slusher 
(1989) argued that “belief perseverance” is a significant factor in individual responses to HIV 
disease. Belief perseverance results from people’s beliefs about the causal nature of disease and 
makes it more difficult for them to change their belief systems. 
 Slusher maintained that people have many inaccurate explanations for HIV infection, which are 
substantiated by experiences they have had with other viruses (cold and flu, for example) that are 
not necessarily similar to HIV disease. Associations with general beliefs about epidemics, sexually 
transmitted diseases, plagues and other life-threatening illnesses make the provision of accurate 
information about HIV disease more difficult and complex. 
 Responding to concerns about misperceptions and inaccurate information based on belief 
perseverance, Slusher (1989) argued that AIDS education programs must include scientifically 
based alternative explanations about HIV disease that can be understood by the participants. Slusher 
cautioned that epidemiological data alone was insufficient and could lead to further confusion. 
Information programs focused on employers should also address practical issues related to 
productivity and cost, especially with regard to barriers, insurance rates, attendance and schedule 
flexibility (Matkin, 1983). 
 The provision of accurate information may not be enough when the goal becomes one of 
addressing social attitudes toward persons with disabilities. Some social scientists have observed 



that information must be combined with contact with persons with disabilities to be most effective 
in changing attitudes (Perry and Apostal, 1986; Anthony, 1972; Silin, 1987). 
 Closeness to or previous relationships with persons with HIV disease or persons who are gay 
have been found to be the most significant variables with regard to attitudes (Grieger and 
Ponterotto, 1988; Ross, 1988). However, results of a recent survey suggested that 90 percent of 
persons who responded believed they did not know anyone personally affected by HIV disease 
(Blendon and Donelan, 1988). 
 Attitudes people hold regarding HIV infection that reflect shame, irrationality, morality, risk, 
fright, threat and ambivalence complicate education about the disease (Hughey, 1986). Hughey 
agreed that information alone tended to reinforce the stigma and negative evaluations that are held 
about people with HIV disease and argued that all information must be presented in a manner that is 
not only sensitive to what is being said but also to how it is being said. Perry and Apostal (1986) 
reinforced the importance of addressing affective, cognitive and behavioral issues in educational 
programs. 
 Employers who choose to provide education can help address the problem of negative attitudes 
in part by including persons with HIV disease, significant others of persons with HIV disease, and 
employers of persons with HIV disease in their educational programs. 
 However, attempts at providing effective education in a context of fear can be frustrating. 
Educators and employers may find themselves caught in a vicious circle: ignorance leading to fear 
and prejudice, and fear and prejudice maintaining ignorance. Employers have an opportunity to 
break this vicious cycle by acknowledging the fear associated with HIV disease. Educational efforts 
and responses to persons with HIV disease and persons fearful of being near someone with HIV 
disease can be enhanced by understanding and compassion. But this fear cannot be allowed to be 
immobilizing. Acknowledgment is only the first step. People may need opportunities to express 
their fears and ask questions. 
 Part of an employer’s responsiveness can include the creation of such opportunities within the 
agency or the development of resources within the community that can be made available to 
employees. It is suggested that training programs include group process and video techniques that 
can help address these underlying fears (Stevens and Muskin, 1987). 
 Response to HIV disease on the part of society must include a recognition of the political, 
social, personal and economic impacts of the disease. Employers have the potential to modify the 
attitudes of workers toward persons with HIV disease in a profound way. The workplace is a safe 
and familiar environment that allows for the opportunity to disseminate information in a 
nonthreatening manner. According to Silin (1987): 
 

 AIDS invites the educator to create  . . .  public spaces out of which 
shared understandings of the social good, public virtue, and civic 
responsibility can emerge. This would be a world in which overt or covert 
acts of violence against the Other--racial, religious, economic, 
sexual--would be replaced by new forms of hospitality. In the 
Judeo-Christian tradition, inhospitality to the stranger is a transgression of 
the community code that bonds host and guest in mutual respect. To claim 
this pedagogical authority would bring to the fore the political and moral 
concerns that ground educational practice. 

  
 Hospitality to strangers, respect for individuals, the willingness to learn and the provision of 
opportunities have been a tradition in our society. The workplace has been a dominant force in the 
creation and maintenance of these aspects of our culture. HIV disease is a challenge and an 
opportunity for employers to carry on these traditions. The development and dissemination of fair 
and comprehensive policies can be an important initial step in this process. 
 
  [c]--Policies 
 
 Many agencies and companies have offered suggestions to employers with regard to developing 
policies. Several major corporations and unions already have developed their own policies and 



offered them as models to employers. Policies range from general catastrophic illness guidelines to 
specific recommendations and benefits related to job sharing, flextime and benefits counseling 
(Backer, 1988). 
 
 [5]--Planning and Life-Threatening Illness 
 
 A particularly useful planning framework for employers who are just beginning to put their 
policies into writing was suggested by Backer (1988). Backer’s Strategic Planning Model can be 
particularly effective for companies that wish to face the challenge of HIV infection, since it is 
based on sound management principles that include employee participation. The following 
guidelines were offered: 
 1. Top management must be committed to providing leadership and financial and personnel 

resources to the AIDS policy or program. 
 2. An employee advisory committee or task force must be created to plan and implement the 

program. 
 3. External resources must be mobilized, including those from the local community, employer 

organizations, health care systems, educators and consultants. 
 4. An analysis must be made of the internal (workers’ attitudes, risk factors) and external 

(community attitudes and supports) contexts in which the AIDS 
policy and program will be placed. 

 5. Organizational policy must be in writing, including the interface with existing benefits and 
human resources policies. 

 6. Education and prevention activities must be provided for top management, supervisors, 
workers and families. 

 7. Benefits review and modifications are important in order to support needed service for 
workers or family members with AIDS or AIDS-related complex 
(ARC). 

 8. Work site modifications are needed to protect the safety of all workers, including those with 
AIDS or ARC. 

 9. Needed supports and services must be developed for workers with AIDS or ARC, including a 
case management approach. 

 10 .Activities for community involvement must be planned, including employer donations. 
Employers who are active in developing AIDS programs can also 
serve as role models for volunteer activities by workers. 

 
 These suggestions provide a guide to employers who wish to address any issue in the workplace 
and stress involvement of all persons in the planning process. 
 
  [a]--Bank of America Policy 
 
 An example of a specific policy that addresses HIV infection and other life-threatening illnesses 
in the workplace was offered by Bank of America in 1985 (Halcrow, 1986). It is repeated here 
because it is an excellent example of pre-ADA progressive thinking that essentially can be 
implemented by other employers with few changes: 
 BankAmerica recognizes that employees with life-threatening illnesses, including but not 
limited to cancer, heart disease and AIDS, may wish to continue to engage in as many of their 
normal pursuits as their condition allows, including work. 
 As long as these employees are able to meet acceptable performance standards, and medical 
evidence indicates that their conditions are not a threat to themselves or others, managers should be 
sensitive to their conditions and ensure that they are treated consistently with other employees. 
 At the same time, BankAmerica seeks to provide a safe work environment for all employees and 
customers. Therefore, precautions should be taken to ensure that an employee’s condition does not 
present a health and/or safety threat to other employees or customers. 
 Consistent with this concern for employees with life-threatening illnesses, BankAmerica offers 
the following range of resources available through Personnel Relations: 



 Management and employee education and information on terminal illness and specific 
life-threatening illnesses. 

 Referral to other agencies and organizations which offer supportive services for 
life-threatening illnesses. 

 Benefit consultation to assist employees in effectively managing health, leave and other 
benefits. 

 
 When dealing with situations involving employees with life-threatening illnesses, managers 
should: 
 1. Remember that an employee’s health condition is personal and confidential, and reasonable 

precautions should be taken to protect information regarding an 
employee’s health condition. 

 2. Contact Personnel Relations if you believe that you or other employees need information 
about terminal illness, or a specific life-threatening illness, or if 
you need further guidance in managing a situation that involves an 
employee with a life-threatening illness. 

 3. Contact Personnel Relations if you have any concern about the possible contagious nature of 
an employee’s illness. 

 4. Contact Personnel Relations to determine if a statement should be obtained from the 
employee’s attending physician that continued presence at work 
will pose no threat to the employee, co-workers or customers. 
BankAmerica reserves the right to require an examination by a 
medical doctor appointed by the Company. 

 5. If warranted, make reasonable accommodation for employees with life-threatening illnesses 
consistent with the business needs of the division/unit. 

 6. Make a reasonable attempt to transfer employees with life-threatening illnesses who request a 
transfer and are experiencing undue emotional stress. 

 7. Be sensitive and responsive to co-workers’ concerns, and emphasize employee education 
available through Personnel Relations. 

 8. Not give special consideration beyond normal transfer requests for employees who feel 
threatened by a co-worker’s life-threatening illness. 

 9. Be sensitive to the fact that continued employment for an employee with a life-threatening 
illness may sometimes be therapeutically important in the 
remission or recovery process, or may help to prolong that 
employee’s life. 

 10. Encourage employees to seek assistance from established community support groups for 
medical treatment and counseling services. Information on these 
can be requested through Personnel Relations or Corporate Health. 

 
 Bank of America chose to incorporate HIV disease into a broad policy on life-threatening 
illnesses. The policy is very direct about the company’s overall position, specific resources 
available to employees and the role of managers. 
 
  [b]--HIV Infection-Specific Policies 
 
 There is no consistent agreement about the need for written policies with regard to HIV disease. 
Aberth (1986) observed that there was a difference on this point between employers on the East 
Coast and employers on the West Coast. West Coast employers tended to believe in written policies 
covering HIV disease; East Coast employers did not. Aberth also noted that employers in the East 
tended to be plagued with discrimination suits, but it was uncertain if the lack of written policies led 
to the suits or if the number of suits led to caution about putting policies in writing. 
 Employers easily can create an atmosphere that openly acknowledges compassionate concern 
for persons with HIV disease. Highly visible written policies that address HIV infection specifically 
can send a message to employees that the company is willing to be receptive to their concerns. 
These policies also can indicate assurance of protection from discrimination based on sexual 



orientation, drug use or relationship to persons with HIV disease. Such direct and specific policies 
can be justified on the basis of the intensely personal responses to people with HIV infection 
presented earlier in this chapter, as well as on the basis of sound employment practices that justify 
other policies within organizations. Visible policies backed by fair practices encourage persons to 
be open with employers about a variety of work-related health concerns, which can be dealt with 
openly and in a proactive manner. 
 A few key areas are crucial to the development of HIV-disease-specific policies. These areas, 
not likely to be emphasized in policies for other life-threatening illnesses, address confidentiality, 
testing and co-worker fears. Because of the stigma associated with HIV infection and the legal 
constraints of many state laws, confidentiality of information regarding HIV status is essential. 
Confidentiality of test results is also, therefore, necessary. However, the discussion of testing also 
raises the debate over requiring HIV testing to take place as a condition of new or continued 
employment. 
 Perrit (1990) noted that it would be difficult to sustain an argument for HIV testing because of 
the invasion of privacy, the cost of inadvertent disclosure, the fact that the disease is not contagious 
and the current lack of a cure for the disease. Furthermore, ADA prohibits employers from 
requiring a medical examination unless such examination or inquiry is shown to be job-related and 
consistent with business necessity (Harkin, 1990). Finally, HIV specific policies will benefit all 
involved if they clearly define how co-workers incapacitated by fear of HIV disease will be 
managed. 
 It also may be helpful for employers to have guidelines that address the process of decision 
making in relation to reasonable accommodation. The following strategies were suggested by 
Aberth (1986): 

 Provide communication and educational resources to dissipate any fears about contagion. 
 Refer patients to community services that provide emotional support and medical treatment. 
 Remind managers that an employee’s health condition is personal and confidential. 
 Remind managers to be sensitive to co-workers’ concerns as well as those of the patient. 

 
 General guidelines also suggested by Aberth (1986) for helping employers make decisions 
involving persons with HIV infection include: 

 Stay current with the latest information from the CDC, the American Hospital 
Association and other recognized authorities on AIDS and infectious diseases. Keep 
company policies concerning AIDS as close to the recommendations of these groups 
as possible. 

 Identify the specific duties of the position that will be inconsistent with company 
policies concerning AIDS. 

 Evaluate the current state of the employee’s health with respect to his or her ability 
to carry out duties consistent with company policies concerning AIDS. 

 Attempt a reasonable accommodation of the employee that is consistent with 
company policies concerning AIDS. 

 
 Other suggestions include publication of articles in the company newspaper, dissemination of 
information to all levels of employees and presentation of public forums. Managers can be provided 
with videotapes, brochures and other materials to help educate their employees. 
 The sample policies and suggestions included in this section were tailored to the organizations 
for which they were developed. Therefore, considerable adaptation is required in order to make 
them fit the diverse needs of companies of different sizes. 
 The following resources can assist in the development of company policies: 
 
 AIDS in the Workplace Materials (Publication I029) 
AIDS and the Workplace: Resources for Workers, Managers, and Employers (Publication B461) 
National AIDS Information Clearinghouse 
Post Office Box 6003 
Rockville, MD 20850 
1-800-458-5231 



 
 Local AIDS Service Organization 
1-800-342-2437 
 
 Local Red Cross 
 
 State and local health departments 
 
 National Leadership Coalition on AIDS 
1150 17th Street, N.W., Suite 202 
Washington, D.C. 20036 
202-429-0930 
 
 [6]--Conclusion 
 
 HIV disease presents a challenge to employers seeking to comply with the provisions of ADA 
in a humane and comprehensive fashion that acknowledges the needs of all employees yet 
recognizes the employer’s need to remain profitable and productive. The common experiences of 
those with HIV infection and the sociological impact of HIV disease were discussed in this section 
as a framework that supports the provisions of the Americans with Disabilities Act. The examples 
and practical applications are intended to assist the reader in the construction of workplace policies 
that are in compliance with ADA specifications and sensitive to the special needs of those with HIV 
infection. Employers will need to become familiar with federal regulations interpreting ADA as 
they are made available. 
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